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Abstract!
Taxation!as!a!Social!Engineering!Tool!
A Focus on Australian Carbon and Obesity Taxation Policy Approaches 
 
Taking the constitutional provisions that underpin the Australian government’s 
taxing powers as an example, there is no requirement that reference is to be made 
to a new tax’s or a proposed tax reforms’ purpose, mission or underlying 
principles. These constitutional provisions merely set out the minimum 
requirements for a legally valid tax to be imposed. In designing an ideal tax 
system, and taxes implemented under it, governments should base their 
decisions on broader considerations, including the purpose, mission, and the 
principles relating to the tax or any tax reforms. By referring to each of these 
three factors, this thesis has articulated that in the implementation of any new 
tax or tax reform, legitimised advances can be made that can benefit both 
individuals and the whole of society. 
 
Emphasis in this thesis is on legitimising the extended purpose of the tax system 
and taxes implemented under it (collectively referred to as ‘taxation’) to 
encompass objectives of social engineering rather than taking a doctrinal view, 
that taxation’s purpose is merely to raise government revenues for the provision 
of social goods and services.  
 
Throughout the thesis the following hypothesis is tested:  
 
It is timely and beneficial to both the individual and society as a whole that the 
extended ‘purpose’ of taxation is appropriately legitimised to encompass 
objectives of social engineering. 
 
This hypothesis is tested throughout this thesis by reference to the three 
underpinning Pillars of the extended ‘purpose’ of taxation which have been 
developed in this thesis: Ethics, Law and Economics. This research contributes 
to the previous literature on using taxation as a social engineering tool, by 
bringing together these three Pillars in order to further support the legitimacy of 
extending the ‘purpose’ of taxation to encompass the objectives of social 
engineering. Specific emphasis on the third Pillar is made, by reference to 
Pigouvian taxation theory, in order to address those negative internalities and 
externalities that have been shown to be associated with the consumption of 
commodities and in the engagement of human behaviours that not only can have 
harmful effects for individuals, but also on wider society as well. Supporting the 
three Pillared approach which sets out the foundations for an extended yet 
legitimate ‘purpose’ of taxation which encompasses objectives of social 
engineering, the mission and principles that underpin effective and efficient 
taxation approaches are also investigated and relied upon.  
 
The thesis relies upon two case studies: human induced climate change and 
obesity to demonstrate when such an approach is legitimatised. The two case 
studies were chosen on the basis that the associated consumption of 
commodities, or associated engagement in human activities related to them, 
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present harm to not just the individual, but also to society as a whole. It is on this 
basis that this thesis presents the hypothesis that human behaviours can and 
should be socially engineered, where they are underpinned by a legitimised 
extended purpose of taxation. The thesis makes suggestions as to when it is 
appropriate for taxation to be relied upon in order to socially engineer unwanted 
human consumptions and behaviours by firstly considering the appropriateness 
of a carbon tax in Chapter 5. The introduction of a carbon tax is tested against 
the three Pillars as developed in the thesis, as well as by reference to the mission 
and underlying principles of taxation. This collective approach can support the 
introduction of a carbon tax which will effectively enable policy makers to do 
their part in addressing problematic human induced climate change. Suggestions 
are made that favour a carbon tax over an Emissions Trading Scheme approach 
and other regulatory options. While focus is made for Australian government, 
the arguments put forward are also relevant for policy makers globally.  
 
The thesis also makes suggestions as to when it is appropriate for taxation to be 
relied upon in order to socially engineer unwanted human consumptions and 
human behaviours associated with the growing overweight and obesity epidemic 
in developed countries. The appropriateness of a targeted ‘obesity tax’ on 
specifically identified unhealthy foods and beverages (Sweetened Sugary 
Beverages (SSBs) and Highly Processed Foods (HPFs)), is also tested against 
the three Pillars as developed in the thesis, as well as by reference to the mission 
and underlying principles of taxation. While focus is on an Australian approach 
the same considerations are also relevant for policy makers globally.  
 
The three Pillared approach to extend the purpose of taxation together with 
reference to the mission and principles that should underpin taxation, aims to 
justify the recommendations made in Chapters 5 and 7 of this thesis, where it is 
articulated that further tax reform is required in order to address the causes of 
human induced climate change and the obesity epidemic. These two suggested 
tax reform approaches purport to demonstrate that it is beneficial for both the 
individual and society as a whole that the ‘purpose’ of taxation is extended and 
fittingly legitimised to encompass objectives of social engineering.  
 
This thesis is law discipline specific. It addresses current issues in tax law and 
policy development, particularly  in Australia, and aims to provide policy makers 
and legislators with a legitimately supported basis upon which they can 
implement taxation to address socially harmful human activities for both 
individuals and broader society. The thesis aims to add an original contribution 
in order to advance scholarship in the area of tax law. It purports to be innovative 
through its identification of gaps in the existing scholarship where the three 
‘Pillared’ approach is novel, each Pillar bringing together aspects of ethics, law 
and economics to provide the basis upon which policy makers, in particular  the 
Australian government,  can effectively, efficiently and legitimately implement 
taxation to encompass objectives of social engineering of human behaviours in 
defined circumstances. Taxation can be utilised in a positive manner so that 
policy makers, including the Australian government, can address their 
obligations to not only provide a sustainable, enriched, supported natural 
environment and healthier society for its current generation of people, but also 
for future generations. 
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Chapter!1:!! !Introduction!
 
This first Chapter of the thesis gives a background to the research, introduces its 
hypothesis, together with its methodology and an outline of the further seven 
Chapters that make up the thesis’ totality.  
1.1! Background!to!the!Research!
 
Traditionally, taxation has been implemented so as to provide revenues for 
governments to be able to provide for social goods and services such as roads, 
health care, education and military protections. However, increasingly over the 
past several decades, the fiscal raising aspect of taxation has been either 
supplemented or made secondary to other objectives in determining which types 
of taxpayer consumptions should be taxed, in order to affect human behaviours. 
 
Governments in many parts of the world are now using taxation (a collective 
term to encompass tax systems, and taxes implemented under them) as a means 
to influence human consumptions and other behaviours, also referred to as 
‘social engineering’, particularly in relation to those individual human activities 
and consumptions that have negative personal consequences as well as extended 
negative community consequences attached to them.1 Thus we see, for example, 
that some governments are using taxation as a means to address the causes of 
the rising epidemic of obesity, especially in the western world, for example 
through the implementation of sugar or fat taxes,2 or to address the causes of 
human induced climate change through the implementation of environmental or 
carbon taxes.3 Given the increasing use of taxation to regulate or ‘socially 
                                               
1 For example, in April 2018 the United Kingdom (UK) introduced a type of sugar tax (referred 
to as a levy) on SSBs, in order to deal with rising and concerning overweight and obesity issues 
for its people. See HM Treasury, The soft drinks industry levy (2018) 
<https://www.bda.uk.com/professional/influencing/treasury_infosheet_on_sugar_levy>.  
2 Ibid.  
3 Denmark introduced a tax on carbon dioxide emissions in 1992 (Denmark Carbon Tax). It was 
implemented in two phases, and now applies to both end-consumers as well as the industrial 
sector. For a discussion on the Denmark approach see European Environment Agency, Market-
based instruments for environmental policy in Europe EEA Technical Report No 8/2005 < 
https://www.cbd.int/financial/doc/eu-several.pdf>. 
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engineer’ human behaviours, there is a need to provide an overarching account 
regarding the circumstances within which taxation can be employed in this 
manner. 
 
The research questions posited and addressed throughout this thesis are:  
1.! How is taxation as a ‘social engineering tool’ legitimised? 
2.! What type of human behaviours and /or consumptions need addressing? 
3.! What considerations need addressing in order to implement taxation as a 
social engineering tool? 
 
To address these research questions, this thesis firstly examines the source of 
policy makers’ taxing power. In Australia, this power is derived from the 
Australian Constitution.4 However this legislative power is not underpinned by 
any reference to the purpose, principles or mission of taxation. These concepts 
are important for governments and policy makers in order to find support for any 
taxation policies that they may implement, so that approaches they take can be 
of benefit to society not just for the short term but in the longer term. 
 
Generally, the underpinning rationale as to why some governments or policy 
makers use taxation for the purposes of social engineering has predominately 
been explained in the literature based on economic rationales.5 That is, impose 
taxes on an activity or on consumption of a certain good, make it more 
expensive, and human behaviour will change. Such approaches can find their 
basis in the Pigouvian theory of taxation.6 It has been shown repeatedly that such 
taxes are effective and that they do work. For example, by imposing a tax on 
dirty energy sources, it has been demonstrated that people will choose to adopt 
                                               
4 Commonwealth of Australia Constitution Act 1901 (Cth) s51 (ii).  
5 See for example Jonathon Harris, Brian Roach and Anne- Marie Codor, The Economics of 
Global Climate Change (2017) Global Development and Environment Institute, Tufts University  
<http://www.ase.tufts.edu/gdae/education_materials/modules/The_Economics_of_Global_Cli
mate_Change.pdf>. 
6 Arthur C Pigou, The Economics of Welfare (Macmillan and Co., 1932) Library of Economics 
and Liberty [Online] <http://www.econlib.org/library/NPDBooks/Pigou/pgEW.html>. The 
Pigouvian theory of taxation, which deals with the treatment of negative externalities is discussed 
in Chapter 3 of this thesis.  
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cleaner, cheaper energy alternatives.7 Additionally it has been shown that by 
imposing a tax on high sugar drinks, people will choose more healthy, less 
expensive options.8 However, it will be seen later in this thesis that these types 
of taxes usually do not last. People don’t like being fiscally punished. Nor do 
they like being told what to do or not to do. Most human beings, particularly 
those in capitalist western societies, believe in choice, and that they should be 
able to engage in that choice.9 
 
This thesis aims to be innovative by putting forward a sound underpinning 
rationale that can legitimatise the use of taxation as a social engineering tool 
through the development and implementation of a novel three ‘Pillar’ approach. 
It is by reference to these three Pillars that a policy maker’s actions in 
implementing taxation to encompass objectives of social engineering can be 
supported, and taxpayer trust gained. The three Pillars are: Ethics, Law and 
Economics. 
 
1.2! The!Hypothesis!
 
It is timely and beneficial to both the individual and society as a whole that the 
extended ‘purpose’ of taxation is appropriately legitimised to encompass 
objectives of social engineering. 
 
This hypothesis poses a number of research questions that are addressed 
throughout the thesis. To address the first research question: How is taxation as 
a ‘social engineering tool’ legitimised? - the three Pillars, Ethics, Law and 
                                               
7 See for example the discussion in Chapter 5, Part 5.5 of this thesis of the approach taken by 
Denmark and Norway in the adoption of Carbon taxes, and the fostering of alternative 
consumptions of cleaner energy sources by their people.  
8 See Chapter 7, Part  7.4.3.5 of this thesis for a discussion of various studies that have found 
this to be the case. 
9 See generally Joshua Riddiford, Fizzed out: Why a sugar tax wont curb obesity, New Zealand 
Taxpayers Union (2015) <https://issuu.com/taxpayersunion/docs/fizzed_out-
v7_96df64e8e2d664> where he notes that sugar taxes, for example impede on personal choice. 
Notably, a sugar tax was implemented for the first time in New York, United States in 2006. 
However, the tax failed, arguably because the tax was aimed at limiting the amount of sugary 
drinks a person could buy at a store. Most consumers went from store to store to buy more drinks. 
However, overtime, we have seen further initiatives implemented in this city to combat the 
prevalence of obesity. Also see Susan Kansagra, ‘Reducing Sugary Drink Consumption: New 
York City’s Approach’ (2015) 105(4) American Journal of Public Health: e61-e64. 
doi:10.2105/AJPH.2014.302497.  
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Economics are developed and put forward in general terms in Chapters 2 and 3 
of the thesis. It is here that the thesis sets out the underpinning methodology, by 
bringing together these three Pillars, whilst also incorporating a consideration of 
the principles and mission that underpin an effective, supported and trusted tax 
system. 
 
Addressing the second research question: What types of human behaviours and 
/or consumptions need addressing? – two case studies are presented in this thesis 
in Chapters 4 -7, both of which are currently exhibiting pressing global concerns 
for individuals and society as a whole. These are:  
•! human induced climate change. Its causes and how to address them (in 
Chapters 4 and 5); and  
•! the growing obesity epidemic. Its causes and how to address them (in 
Chapters 6 and 7). 
These two case studies were chosen because: 
1.! both have significant and diverse, yet equally concerning negative 
internalities10 associated with the consumptions of associated commodities; 
2.! both have significant common and diverse, socially concerning negative 
externalities11 associated with the consumptions of associated commodities; 
3.! both relate to significant and important contemporary challenges to 
individual and collective human prosperity where consumption of their 
associated commodities and related behaviours need addressing in order for 
human flourishing to increase; and 
4.! it is the human behaviour and consumptions that needs addressing despite 
both being driven by different desires and motivations. Human induced 
climate change can be related to human influences and human induced 
                                               
10 See Kenneth Arrow et al, Ending the Drug Wars: Report of the London School of Economics 
and Political Expert Group on Economics of Drug Policy (May 2014) London School of 
Economics and Political Science 
<http://eprints.lse.ac.uk/56706/1/Ending_the%20_drug_wars.pdf> 17. Arrow states 
‘Internalities’ are costs that one person’s consumption imposes on oneself … An alternative 
model of human behaviour holds that people are heuristic decision-makers who muddle through 
life following rules of thumb that work most of the time for most products, but which can be 
defeated by certain products whose effects bundle immediate gratification with some non-
negligible but modest probability of deep pain in the future.’ 
11 Ibid. Arrow states ‘Externalities are costs one person’s consumption imposes on another. For 
example, to the extent that alcohol prohibition reduces drunkenness, it might count fewer 
assaults, greater road safety and less domestic violence among its benefits.’ 
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factors and obesity arguably occurs due to a number of factors, including 
human choices, urbanisation, technological advances and addiction.!
!
The third research question: What considerations need addressing in order to 
implement taxation as a social engineering tool? – is addressed in Chapter 5 (in 
addressing the causes of human induced climate change) and in Chapter 7 (in 
addressing the causes of obesity) by reference to the three Pillars as developed 
in Chapter 2 and 3 of the thesis: Ethics, Law and Economics. The aim of bringing 
these three Pillars together is to legitimise and foster support for an extended 
purpose of taxation which encompasses objectives of social engineering. In 
addition, by relying on the principles and the mission that underpin effective and 
efficient tax systems, and taxes implemented under them, it is demonstrated that 
policy makers can further reinforce such approaches in the context of these two 
case studies. 
 
The two case studies provide the basis for other applications of the extended 
‘purpose’ of taxation where similar arguments that support the legitimacy of 
taxation being utilised for social engineering purposes, can also be applied. 
1.3! Methodology!and!Outline!
 
This thesis places particular focus on an examination and discussion of extended 
‘purpose’ of taxation. Lerner notes that it is to be judged by ‘its effect on the 
public of influencing their economic behaviour.’12 This view of taxation’s 
‘purpose’ is further expanded upon in this thesis to encompass objectives of 
socially engineering of human behaviours in those circumstances where it can 
be shown that government (or policy maker) intervention is warranted. 
!
1.3.1! Addressing!the!first!research!question:!How!is!taxation!as!a!
‘social!engineering!tool’!legitimised?!
By developing and bringing together the three Pillars: Ethics, Law and 
Economics, this thesis aims to provide policy makers a legitimate and supported 
basis for the use of taxation to encompass objectives of social engineering. 
                                               
12 Abba Lerner, Economics of Employment (McGraw-Hill, 1951) 131 (emphasis in original). 
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Under the Pillar 1: Ethics, it is rationalised that the ‘overall obligation [policy 
makers is] to maximise overall social welfare.’13 The thesis also addresses those 
counter arguments that view such an approach as needless paternalism which 
goes against the exercise of free will. It does so by suggesting that it is warranted 
in those circumstances where human activities, including the consumption of 
certain commodities, causes the greater harm to the highest number of people. 
Intergenerational equity obligations are also canvassed noting the duty to future 
generations by the current one is to ensure that a sustainable society is left 
intact.14  
 
Under Pillar 2: Law, it is also noted that the relationship that a government has 
with is people is paramount. In this thesis, it is claimed that it would be remiss 
of a government if laws were not implemented to deal with extremely concerning 
issues facing its constituents, and indeed, humans of the world today.15 
 
Under Pillar 3: Economics, basic supply and demand economic theory is relied 
upon to illustrate how human behaviours and consumptions can be altered. This 
is demonstrated by positive shifts in consumption following the implementation 
of taxes on certain commodities or behaviours. The thesis refers to the Pigouvian 
theory of taxation to further demonstrate how the problem of ‘negative 
externalities’ should also be addressed. These negative externalities are as a 
result of market failures where there has been sub-optimal production and 
consumption. It is illustrated that after the imposition of a tax on a commodity 
that has negative externalities associated with its consumption, consumer and 
producer surpluses are diminished, where some of these losses can be converted 
into tax revenues for the government. These tax revenues can then be directed to 
other government initiatives that will be able to address the negative externalities 
                                               
13 Nicholas Stern, The Stern Review: The Economics of Climate Change (HM Treasury, 2007) 
28<http://unionsforenergydemocracy.org/wpcontent/uploads/2015/08/sternreview_report_com
plete.pdf>. Stern discusses this point in the context of addressing human induced climate change. 
In this thesis it is postulated that the same principles can be applied to addressing the 
consequences that flow to the whole of society from the rising obesity epidemic.  
14 See  Chapter 2, Part 2.21.1; Chapter 5, Part 5.2.1;  and Chapter 7, Part 7.4.2.1  of this thesis 
for further elaboration of these principles.  
15 See  Chapter 2, Part  2.2.1.2; Chapter 5, Part  5.2.2;  and Chapter 7, Part 7.4.2.2 of this thesis 
for further elaboration of these principles.  
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directly. The thesis also notes the number of limitations of the Pigouvian taxation 
theory. Coase in his 1960 article was most critical of the Pigouvian approach, 
where he put forward the position that taxes and subsidies were not required in 
those circumstances where bargaining was possible between individuals 
themselves.16 In addressing such criticisms, the thesis nevertheless illustrates 
that the Pigouvian theory can be relevant in circumstances where bargaining is 
not always appropriate, especially where the issues being dealt with are wide 
ranging, where there are high transaction costs and where the negative impact 
on society from associated negative externalities is high risk.  
!
1.3.2! Addressing!the!second!and!third!research!questions:!The!Case!
Studies!!
Drawing these three Pillars together, and by reference to the underlying 
principles and mission of any tax system, the thesis then addresses the second 
and third research questions: 
 
2.! What types of human behaviours and /or consumptions need addressing?  
3.! What considerations need addressing in order to implement taxation as a 
social engineering tool?  
 
It does so by reference to the two case studies bought forward in Chapters 4 
through to 7. In Chapter 4, the first case study puts forward problematic human 
induced climate change and its causes. In Chapter 6, the second case study puts 
forward the problematic growing obesity epidemic which is sweeping across the 
developed world, including Australia and its causes. In Chapters 5 and 7, the 
third research question is addressed in the context of each of these case studies 
respectfully. It is here that the case studies are used to illustrate how the fiscal 
technique of taxation is an effective and efficient means by which human 
behaviours can be altered for the benefit of broader society. Government or 
policy maker intervention is warranted when there are harmful impacts from 
individual activities or consumptions on broader society. The two cases studies 
                                               
16 A critical analysis is undertaken in Chapter 3, Part 3.5 in  this thesis of these limitations to the 
Pigouvian Theory. Also refer to Ronald Coase, ‘The Problem of Social Cost’ (1960) 3 The 
Journal of Law & Economics 1, 1-44. Also see Herbert Hovenkamp, ‘The Coase Theorem and 
Arthur Cecil Pigou’ (2008) 51 Arizona Law Review 633, 633-649. 
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exemplify such circumstances and are drawn upon in the thesis to illustrate how 
taxation, implemented as a social engineering tool, can be supported and 
legitimised. Taxation can be additional and/or an alternative to other social 
engineering approaches designed and implemented to alter and/or address 
unwanted human behaviours. These can include the imposition of penal 
sanctions under the law, the adoption of private arrangements, the 
implementation of administrative regulatory approaches, as well as conferral of 
public benefits.17 
 
1.3.2.1! Taxation,!Social!Engineering!and!Case!Study!1:!Human!Induced!
Climate!Change18!!
The ‘causes’ of human induced climate change as it applies both globally and 
domestically in Australia are examined in Chapter 4 of the thesis. It is found that 
based on significant research, carbon dioxide (CO2) gases and other greenhouse 
gases, which are emitted from the combustion of fossil fuels for energy 
production, contribute significantly to problematic human induced climate 
change, and the resultant issue of harmful global warming.19 How to best address 
the negative externalities associated with such energy production and 
consumption by humans presents an exemplar for the testing of the thesis’ 
hypothesis. Chapter 4 sets the background to testing the hypothesis in the context 
of this first case study: 
 
It is timely and beneficial to both the individual and society as a whole that the 
extended ‘purpose’ of taxation is appropriately legitimised to encompass 
objectives of social engineering. 
 
This thesis concurs with scientific arguments that suggest climate change is not 
only a natural occurrence, but has also been affected since the pre-industrial age 
by human induced activities.20 Further it is accepted that addressing human 
                                               
17 For a discussion of such alternative approaches, please see Robert Summers. ‘The Technique 
Elements in Law’ (1971) 59 California Law Review 733 and John Farrar, Legal Reasoning 
(Thomson Reuters, 2010) Ch 4.  
18 This section is drawn in part from the thesis author’s previous publication. See Lidia Xynas, 
‘Climate Change Mitigation: Carbon Tax – is it the Better Answer for Australia?’ (2011) 26 
Australian Tax Forum: A Journal of Taxation Policy, Law and Reform 340–95. 
19 Refer to Chapter 4, for an extended discussion of how harmful global warming is a human 
induced phenomena related to human induced activities over the last century.  
20 The Climate Institute, Australia’s emissions: what do the numbers really mean? (July, 2015) 
The Climate Institute Emissions Factsheet 
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induced climate change and its mitigation has become an enormously significant 
global challenge.21 This is especially concerning given the ‘vast number of minor 
and widespread violations. Global warming presents this problem on a vast 
scale.’22 
 
Chapter 4 outlines the climate change debate in detail and the issues covered are 
vital to the thesis given that they represent part of the thesis’ actual structural 
foundations in addressing research question 2: What types of human behaviours 
and /or consumptions need addressing? These structural foundations dealing 
with the problem of human induced climate change are then further relied upon 
in Chapter 5 in addressing the third research question: What considerations need 
addressing in order to implement taxation as a social engineering tool? In 
Chapter 5 of this thesis, reliance is made on the three Pillars, as first introduced 
in Chapters 2 and 3. By reference to Pillar 3: Economics, it is contended that 
rather than regulatory approaches, economic options are more effective.23 This 
is because economic options have the benefit of ‘influencing human behaviour 
indirectly without inhibiting an individual’s right to decide.’24 Market 
instruments (including taxes) can be particularly useful in situations where ‘the 
regulator does not have the necessary knowledge about firm costs,’25 as is the 
case with climate change mitigation. The argument that economic or market-
based approaches allow the market to actually determine ‘the lowest-cost means 
of abatement’26 is supported in this thesis, which follows the Organisation for 
                                               
<http://www.climateinstitute.org.au/verve/_resources/TCI_Australias_Emissions_Factsheet_Fi
nal-LR.pdf>. 
21 Michael Porter, ‘Reforms in the Greenhouse Era: Who Pays, and How?’ (2009) Growth 61: A 
Taxing Debate – Climate Policy Beyond Copenhagen, Committee for Economic Development 
of Australia, 20. 
22 Ibid. 
23 Gilbert E Metcalf, ‘A Proposal for a US Carbon Tax Swap: An Equitable Tax Reform to 
Address Global Climate Change’ (Discussion Paper 2007–12, The Hamilton Project, 2007) 9. 
24 Lars Hoffman, ‘The Role of Economic Instruments to Reduce Carbon Emissions and Their 
Implementation: A Comparison of Environmental Policies in New Zealand and Germany’ 
(2006) 10 New Zealand Journal of Environmental Law 129, 139. 
25 Cameron Hepburn, ‘Regulation by Prices, Quantities, or Both: A Review of Instrument 
Choice’ (2006) 22(2) Oxford Review of Economic Policy 226, 228–9. 
26 See Treasury, Australia’s Future Tax System: Report to the Treasurer (Henry Report), 
December 2009, Part 2, Ch E2-1 where it was noted: ‘Market-based approaches allow the 
market to determine the lowest-cost means of abatement. Such approaches, therefore, provide 
the opportunity to deliver improved environmental outcomes at the lowest economic 
cost.’<http://taxreview.treasury.gov.au/content/FinalReport.aspx?doc=html/publications/Pa
pers/Final_Report_Part_2/chapter_e2-1.htm>. 
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Economic Cooperation and Development (OECD) position which states that 
‘carbon pricing is an effective and cost-effective means of reducing CO2 
emissions.’27 This is especially so where they can encourage carbon abatement 
being ‘the cheapest available options today and steering innovation and 
investment towards lower-carbon technologies.’28 Arguments for and against 
two market or economic approaches: environmental or carbon taxes, and the 
Emissions Trading Scheme (ETS) are presented. Comparisons are made 
between these two economic approaches in order to support the contention in 
this thesis that under Pillar 3: Economics, a Pigouvian designed carbon tax is 
best positioned to address market negative externalities (emissions of harmful 
CO2 gases, and resultant global warning and unnatural climate change), more 
effectively and more simply than the alternative economic approach – the ETS.29  
 
By reference to the principles that underpin taxation, it is further demonstrated 
in Chapter 5 that the principle of simplicity can be readily met by the imposition 
of a carbon tax.30 It is argued that such a tax can be readily administered, with 
its rates reviewed continually so that any adjustments are made through the tax 
system itself. Further, with respect to the principle of certainty, it is argued that 
carbon taxes can give ‘certainty about price impact’31 especially in the short 
term. Longer term, certainty regarding price impact can be addressed by 
adjusting the carbon rate ‘over time to reflect new emissions targets as the 
international architecture matures and scientific understanding of the global 
mitigation effort improves.’32 In Chapter 5, suggestions are also made for those 
additional tax revenues collected by the government from the imposition of a 
                                               
27 Organisation for Economic Co-operation and Development (OECD), Effective Carbon Rates, 
Pricing CO2 through Taxes and Emissions Trading Systems (2016) OECD Publishing, Paris 22< 
https://read.oecd-ilibrary.org/taxation/effective-carbon-rates_9789264260115-en#page4>. 
28 Ibid. 
29 Richard Revesz, Philippe Sands and Richard Stewart (eds), Environmental Law, The Economy 
and Sustainable Development (Cambridge University Press, 2000) 140. 
30 See Chapter 5, Part 5.3.3 of this thesis for a discussion on this point. Also see  Keith Kendall, 
‘Taxation Implications of Australia’s Carbon Pollution Reduction Scheme’ (2010) 39 Australian 
Tax Review 152, 154. 
31 Senate Standing Committee on Economics, Parliament of Australia, Exposure Draft of the 
Legislation to Implement the Carbon Pollution Reduction Scheme (2009) 11.8. 
32 Australian Government, Carbon Pollution Reduction Scheme, Australia’s Low Pollution 
Future, White Paper, (White Paper) (December 2008) Vol 1, 5–12 < 
http://pandora.nla.gov.au/pan/102841/20090717-
1556/www.climatechange.gov.au/whitepaper/report/pubs/pdf/V1005Chapter.pdf>. 
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carbon tax, to be used to encourage innovation and technological advances in 
the low emissions and renewable energy sector.33 This thesis also supports the 
approach that dictates that a carbon tax ‘must be …revenue-neutral,’34 where 
revenues collected from a carbon tax can be utilised to reduce other taxes. 
Further, carbon dividends can also be allocated to those individuals and families 
in low income tax brackets, and also applied to encourage greater investment in 
renewable technologies or green initiatives both domestically and 
internationally.35 This could foster innovation in low emissions technology and 
also assist in developing ‘low carbon lifestyles’36 for individuals and businesses. 
This is also referred to as the double dividend advantage. That is, one dividend 
is the reduced climate risk, and the other dividend being increased wealth 
creation.37 The examples in Sweden and Denmark, where both have successfully 
implemented a number of initiatives to address the effects of human induced 
climate change in their own countries, including the implementation of 
environmental taxes or carbon taxes, are drawn upon to highlight their successes 
and challenges in this area.38   
!
1.3.2.2! Taxation,!Social!Engineering!and!Case!Study!2:!the!Obesity!Epidemic!
In Chapter 6 of this thesis, the second research question is once again considered 
- What types of human behaviours and /or consumptions need addressing? In 
                                               
33 Michael Keating, ‘Carbon Pricing Key to Emissions Cut’, Australian Financial Review 
(Australia), 1 September 2010, Opinion, 63. 
34 Jim Corkery, ‘A Carbon Tax – Onwards’ (2009) 19(1) Revenue Law Journal 7, 1. 
35 Richard Denniss and David Richardson, ‘Why a Carbon Tax is Good for the Hip Pocket’, The 
Australia Institute, August 2010, Policy Brief No. 17, 2. 
36 Charles Sampford, ‘Re-Conceiving the Good Life – The Key to Sustainable Globalisation’ 
(2010) 45(1) Australian Journal of Social Issues 13, 17. 
37 See Chapter 5, Parts 5.2.3.2, and 5.4 of this thesis for a discussion on this point. Also refer to 
A Lans Bovenberg and Rudd de Mooij, ‘Environmental taxes and the labor-market distortions’ 
(1994) 10 European Journal of Political Economy 655, 677, where the authors put forward an 
alternative view that the employment of the tax system as an answer to environmental pollution 
is actually less efficient in financing public spending. They note that ‘an increase in 
environmental taxes toward a level that fully internalizes the social costs of pollution may no 
longer be welfare improving if the government requires distortionary taxes to finance its 
spending.’ They argue that this could well be evident with the imposition of environmental taxes, 
where they can ‘increase the supply of environmental services, thus boosting the overall supply 
of public goods, and therefore raising the marginal costs of public goods provision more 
generally. In this way, the public good of a cleaner natural environment directly competes with 
other public goods.’ 
38 Sweden and Denmark are taken as positive examples of the implementation of carbon and 
environmental taxes by policy makers in these jurisdictions, which have been shown to have had 
a positive effect on less carbon gas outputs, and a change in human consumption behaviours 
towards energy derived from renewable sources. See  Chapter 5, Part  5.5 of this thesis. 
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this Chapter, the second case study and its ‘causes’ are presented. The issue of 
the growing obesity epidemic that has now begun to present as problematic for 
individuals and society as a whole is introduced and examined. 
 
It is discovered that the causes of obesity are hotly debated amongst medical and 
legal scholars, health officials and governments. It can include a mix of cultural, 
medical and environmental factors, with a connection to marketing and food 
advertising. The causes can also be attributed to individual choice behaviours, 
poverty, technological change and urbanisation, as well as aspects of human 
biology including genetics, disease and addiction.39 It is also found that obesity 
and overweight issues have changed over time, with a higher prevalence in 
developed countries when compared to developing ones in more recent times.40 
It is recognised that while genetics and addiction can go some way to explain 
the growth in obesity in recent times, it is also noted that such arguments do not 
go far enough to justify why obesity growth rates have increased exponentially 
over the last 30 years. Here, particular focus is made on human consumption 
choices of Highly Processed Foods (HPFs) and Sweetened Sugary Beverages 
(SSBs), which have been shown to have a significant contributory factor to both 
obesity and overweight issues.41 
 
In Chapter 6, the detrimental impacts of obesity and overweight concerns on an 
individual’s health are firstly considered. According to the OECD, those who 
are overweight, and in particular those who are defined to be obese, will tend to 
have higher rates of chronic illness and suffer premature death when compared 
to people of average or what is considered normal weight.42 In addition, the 
negative externalities associated with consumption of commodities that lead to 
overweight and obesity issues are also canvassed. It is postulated that overweight 
and obesity problems impose enormous financial and resource allocation 
burdens upon a country’s health system. It can also affect a country’s overall 
                                               
39 See Chapter 6, Part  6.2 of this thesis. 
40 Ibid. 
41 See  Chapter 6, Part 6.2.5 of this thesis. 
42 Body Mass Index (BMI) is a gauge, which uses weight-for-height as a measure for obesity 
and overweight. According to WHO, ‘a BMI greater than or equal to 25 is overweight [and] 
obesity is a BMI greater than or equal to 30.’ See World Health Organization (WHO) Fact 
Sheets<http://www.who.int/mediacentre/factsheets/fs311/en/ >. 
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Gross Domestic Product (GDP), because as more people become overweight and 
obese, this can have an impact on gross productivity.  
 
These negative internalities and externalities provide a strong case for 
government or policy maker intervention. Nevertheless, it is also recognised that 
there are anti-paternalistic arguments levelled against such interventions which 
are based on the premise that as rational human beings, we should have choices. 
It is argued that while the underlying causes of obesity can be complex, and that 
the anti-paternalistic arguments are robust, the prevention and management of 
overweight and obesity and the impacts that they have on the individual and 
society cannot be left unaddressed. The risks are too high for both this generation 
and for future ones. 
 
In Chapter 7 of this thesis, the third research question is once again canvassed: 
What considerations need addressing in order to implement taxation as a social 
engineering tool? In this Chapter it is postulated that taxation is yet again an 
appropriate economic strategy which can be implemented by governments or 
policy makers to deal with socially undesirable or unwanted behaviours and 
consumptions that contribute to the overweight and obesity epidemic in 
developed countries such as Australia. It is posited that human behaviours with 
respect to food and beverage choices should also be subject to a governmental 
paternalistic approach. This would present as a strategy to address the ‘causes’ 
that may underpin the obesity epidemic, based on the premise that it is the 
government’s role to primarily protect the overall welfare of its constituents.43 
 
Rationales for three different taxation approaches that can be taken to address a 
nation’s poor nutrition, overweight and obesity issues are also presented. Option 
1 is to tax the person, Option 2 is to tax the product based on specific ingredients 
or nutrients contained in the inputs of certain types of food and beverages (e.g. 
added sugar and/ or dietary fat) and Option 3 is to impose a tax on targeted 
commodities that are linked to poor health outcomes (SSBs and HPFs, as noted 
                                               
43 See Richard A Epstein, Principles for a Free Society: Reconciling Individual Liberty with the 
Common Good (Perseus Books Group, 1998) 25–28, 251–264. 
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above). By focusing on an Australian approach, it is contended that based on the 
available data, research and other countries’ experiences such as Japan, 
Denmark, the US, Mexico and the UK, while taking into account specific aspects 
of Australian culture and society, Australians may well embrace a harder 
paternalistic approach under Option 3, where an ‘obesity’ tax can be 
implemented on targeted products such as HPFs and SSBs together with other 
softer paternalistic regulatory policy implementations. It is contended in this 
thesis that an ‘obesity tax’ under the Option 3 approach will increase the price 
of energy dense food and beverages such as SSBs and HPFs, and that this may 
lead to a positive change in addressing consumer ‘unhealthy’ eating 
behaviours.44  
 
It is also posited that such an approach can effectively deal with those negative 
externalities that are associated with the consumption of SSBs and HPFs. By 
relying on the third Pillar: Economics, which sets out the Pigouvian theory of 
taxation, the implementation of a targeted tax on SSBs and HPFs, as an 
additional and appropriate measure for a society to embrace in its fight against 
the obesity phenomena, is supported.45 Suggestions for reform are made on the 
basis that this type of ‘obesity tax’ falls under the legitimate extended ‘purpose’ 
of taxation. This legitimacy can find support under the three Pillars first 
introduced in Chapter 2 of this thesis: Ethics, Law and Economics. This ‘obesity 
tax’ is arguably warranted in these circumstances as a harder paternalistic 
approach given the serious consequences associated with overweight and obesity 
issues that face individuals and society, for both the current generations and 
those of the future. 
 
By focusing on a proposed Australian approach, a brief analysis of some aspects 
of the Australian tax system is undertaken in Chapter 7 in order to determine 
whether a targeted ‘obesity tax’ on the product can be readily adopted. Here, two 
existing alternative tax vehicle approaches that are already in place in Australia 
are examined which may allow for targeted ‘obesity taxes’ on the product (SSBs 
                                               
44 See generally French et al, ‘Pricing and Promotion Effects of Low-fat Vending Snack 
Purchases: The CHIPS Study’ (2001) 91 American Journal of Public Health 112, 112–7.  
45 Pigou, above n 6.  
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and HPFs) to be implemented. In this regard, the thesis first considers the 
implementation of an Australian excise tax on SSBs and HPFs, where some of 
its strengths and limitations are explored. The alternative approach - an 
additional tax imposed on SSBs and HPFs, implemented through the Australian 
an Goods and Services Tax (GST) regime46 is then also considered. On balance, 
it is posited that a GST approach may be a more efficient, less complex, and 
more effective47 taxing option when compared to the implementation of excise 
taxes.  
 
To support the tax reform suggestions that are made in Chapter 7 of the thesis to 
the existing Goods and Services Tax (GST)48 system in Australia, the 
adaptability of the GST regime which is already in place in Australia is further 
explored in the context of the Australian taxation mission. It is contended in 
Chapter 7 of this thesis, that when combined with other softer paternalistic 
regulatory policy implementations as set out in Chapter 6 of this thesis, an 
‘obesity tax’ approach, implemented under the current GST tax system in 
Australia may be able to give consumers the confidence to make healthier 
choices in their food and beverage consumptions. In this manner, obesity and 
overweight issues can be addressed positively for Australian individuals and 
society. These approaches can also be relevant for policy makers in other parts 
of the globe.  
 
1.4! Conclusion!!
 
In Chapter 8 of this thesis, conclusions are made which sum up how the thesis 
has tested the hypothesis:  
It is timely and beneficial to both the individual and society as a whole that the 
extended ‘purpose’ of taxation is appropriately legitimised to encompass 
objectives of social engineering. 
                                               
46 See Organisation for Economic and Co-Operation and Development (OECD), OECD 
International /GST Guidelines on Neutrality, June 2011 < 
https://www.oecd.org/tax/consumption/guidelinesneutrality2011.pdf>, which set out the basic 
principles that underpin the implementation of Value Added Taxes (VAT) or Goods and Services 
Taxes (GST) across the globe. See Chapter 7, Part  7.5.2 of this thesis.  
47 See Chapter 7 of this thesis for a detailed discussion supporting this position. 
48 A New Tax System (Goods and Services Tax) Act 1999 (Cth). 
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Throughout this thesis, referral has been to the first research question: How is 
taxation as a ‘social engineering tool’ legitimised? - as first put forward as the 
‘underpinning rationale’ of addressing the thesis’ hypothesis, in Chapters 2 and 
3. The propositions that have been put forward in these seminal Chapters support 
the premise that taxation is not to be viewed as just a pecuniary burden exacted 
by legislative authority, laid upon individuals or property to support the 
government. Rather it should also be considered as a tool of social engineering, 
available and to be utilised to alter human consumptions and behaviours, by 
policy makers in those circumstances where there is harm present from certain 
behaviours or consumptions, for both individuals and greater society. In this 
regard, policy makers can use taxes and the taxation system for ‘social, economic 
and political engineering.’49 Policy makers can intentionally encourage, and 
discourage, types of human activities and consumptions by altering their tax 
treatment. The legitimacy of doing so needs to find itself as part of the extended 
‘purpose’ of taxation. As set out in Chapter 2, such legitimacy can be supported 
under the three Pillars which have been developed in this thesis: Ethics, Law and 
Economics. Under Pillar 3, Economics, in particular, the underlying premise is 
that either punitive or encouraging economic measures imposed by a 
governmentally supported taxation regime have the capacity to change and 
modify socially and economically undesirable human behaviour.  
 
In seeking to address the second and third research questions:  
2. What types of human behaviours and /or consumptions need addressing?  
3. What considerations need addressing in order to implement taxation as a 
social engineering tool?  
the thesis relies on two significant case studies as examples which illustrate how 
to address these questions.  
 
Firstly, by examining the impacts and causes of human induced climate change, 
and secondly by examining the impacts and causes of the growing obesity 
                                               
49 See generally Roy W Bahl and Richard M Bird, ‘Tax Policy in Developing Countries: Looking 
Back – and Forward’ (2008) LXI No 2 National Tax Journal 279, 283. 
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epidemic in developed countries, the thesis puts forward the argument that 
taxation, as a social engineering policy tool, can effectively enable policy 
makers, including the Australian government to address their obligations to not 
only provide an enriched natural, healthier and sustainable environment for its 
current generation of people, but also for future ones. This is an imperative 
approach that must be taken. To not do so, increases the risk that the world we 
leave behind will not be one we desire for future generations.  
 
This thesis is law discipline specific. It addresses current issues in tax law and 
provides policy makers and legislators with a legitimately supported basis upon 
which they can implement taxation to address socially harmful human activities 
in society. The thesis aims to add an original contribution in order to advance 
both scholarship in the area of tax law, and also in professional practice. It is 
innovative in its development of its novel three ‘Pillared’ approach. The thesis 
identified a gap in the existing scholarship, noting that its’ three ‘Pillared’ 
approach is novel where each Pillar brings together aspects of ethics, law and 
economics to provide the basis upon which policy makers, including the 
Australian government can effectively, efficiently and legitimately support and 
extend the ‘purpose’ of their taxing power to encompass objectives of social 
engineering of human behaviours in defined circumstances. Nonetheless, it is 
also recognised that the actual impact can only be determined over time. While 
such approaches have had positive impacts for other countries in dealing with 
both aspects of the two case studies in this thesis, further studies could provide 
additional support for an Australian approach. In introducing new taxes, or 
adopting reforms to existing ones, it is also recognised that policy makers, 
including the Australian government must nevertheless give adequate 
consideration to their application and implementation in order to motivate the 
community and to ensure the long-term sustainability of such taxes which are 
designed to alter human behaviours. 
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Chapter!2:!! Effective,!Efficient!and!Legitimate!Tax!
Systems!!
 
2.1! Introduction!
 
In order to assess the effectiveness, efficiency and legitimacy of any tax system 
and the taxes implemented under it, reference to the underlying purpose, mission 
and principles is required. In this context, ‘[t]he vision constitutes the purpose 
of taxation. The mission identifies the forms of taxation and the methods of 
administration, collection and enforcement. The principles equate to the values 
that underlie the tax system.’50 
 
In addressing the first research question of this thesis: How is taxation as a 
‘social engineering tool’ legitimised? - this Chapter gives particular importance 
to the examination of the ‘purpose’ of taxation. This purpose can be subject to a 
number of schools of thought, where Judson in 1908 noted that it is about 
applying the forced contributions from people and property ‘for the support of 
government and for all public needs.’51 Supporting this view, the Australian 
Council of Social Service (ACOSS) maintains the position that ‘[t]he main 
purpose of taxation is to raise revenue for the services and income supports the 
community needs. Public revenues should be adequate for that purpose.’52 
Others such as Lerner maintain that a tax’s purpose is judged by ‘its effect on 
the public of influencing their economic behaviour.’53 In this Chapter, this latter 
view of the ‘purpose’ of taxation is expanded upon in order to allow its use to 
socially engineer human behaviours. 
 
                                               
50 Clinton Alley and Duncan Bentley, ‘A Remodelling of Adam Smith’s Tax Design Principles’ 
(2005) 20 Australian Tax Forum 579, 582. 
51 Frederick N Judson, ‘Public Purposes for Which Taxation Is Justifiable’ (1908) 17(3) The Yale 
Law Journal 162, 162. 
52 See Australian Council of Social Service (ACOSS), Tax Reform: Purpose, Principles and 
Process (August 2013). ACOSS is the peak body of the community services and welfare sector 
and the national voice for the needs of people affected by poverty and inequality 
<https://www.acoss.org.au/wpcontent/uploads/2015/06/Tax_reform_ACOSS_August_2013.pd
f>.  
53 Lerner, above n 12.  
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This thesis proposes that the imposition of a tax, as part of the extended purpose 
of the tax system, designed to influence individual consumptions and behaviours 
while also addressing associated negative externalities, is an effective, efficient 
and legitimate measure that can positively address the identified ‘harm’ facing 
both individuals and society as a whole, today and for the future.  In this regard, 
it is postulated in this thesis that using taxation law to alter human consumption 
and behaviour, in identified circumstances, is an extended, but nevertheless 
legitimate ‘purpose’ of the taxing power available to governments. The 
legitimacy of this extended ‘purpose’ of a government’s taxing power is based 
on three Pillars which have been developed in this Chapter, and subsequently 
tested throughout the thesis: 
 
Pillar 1: Ethics; 
Pillar 2: Law; and  
Pillar 3: Economics. 
 
Under Pillar 1: Ethics, the well-being of many, in any one western society, 
should be the prevailing objective. It is noted that governments in developed 
countries such as Australia, have ‘overall obligation to maximise overall social 
welfare’,54 therefore, in designing any new taxes or implementing tax reform, 
such governments should consider the ‘maximisation of the sum across 
individuals of social utilities of consumption.’55 Arguments which posit that the 
imposition of taxes will impede upon free will are addressed in this thesis by 
reference to the particular design of a tax, and counter arguments are presented 
which support their implementation in those circumstances where there are 
harmful effects for both the individual and society. Indeed, it is posited that such 
taxes can be designed to be coercive in nature and ultimately will change 
consumer behaviours only when consumers make those choices for themselves.  
 
Further, it is also argued in subsequent Chapters throughout the thesis that 
according to intergenerational equity principles, the current generation owes a 
                                               
54 Stern, above n 13, 28.  
55 Ibid 30.  
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duty to future generations to ensure that they leave behind a sustainable world. 
Throughout the thesis, it is postulated that without any change to certain current 
human behaviours, environmental stocks will be depleted significantly and 
existing human social and natural ecosystems will be significantly challenged.  
 
Under Pillar 2: Law, it is firstly acknowledged in this Chapter that the taxing 
power of a government such as Australia is a creature of statute. In this Chapter, 
an overview of the legislative powers that the Australian government has to 
implement laws relating to taxation is presented. An understanding of these 
powers is important when considering tax reform or introducing new taxes. It is 
also recognised that the relationship a government has with its people is vitally 
important, especially in the formulation of policies and implementation of 
strategies that are designed to protect and maximise peoples’ welfare. Taking a 
paternalistic approach, and despite those that argue that it is unwarranted 
imposition on free will, or that governments have no place in warning consumers 
from self-harm, it is postulated in this thesis that a government nevertheless 
knows what is best for ‘society as a whole’. Therefore, in this thesis it is 
suggested that it is legitimate for a government to formulate policies and 
implement strategies (including the imposition of taxes or tax reform) to regulate 
those identifiable and especially socially concerning undesirable human 
behaviours and it would be remiss if laws were not implemented to deal with 
such issues.  
 
Under Pillar 3: Economics, the implementation of a tax whose primary purpose 
is to alter consumption choices (and therefore socially engineer human 
behaviour), and to also address negative externalities associated with such 
choices (market failures), can also be supported from an economic perspective. 
In this Chapter, an overview of basic economic theory of supply and demand is 
presented to further support the legitimacy of using the extended purpose of the 
tax system and taxes implemented under it to alter consumer behaviours in 
certain circumstances. A major economic consideration is whether the 
imposition of a tax on certain goods and commodities is an efficient, effective 
and legitimate way in which to regulate personal behaviours and change peoples’ 
consumption choices, while adequately addressing the associated market 
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failures. In answer to this question, an economic overview from an individual 
consumption perspective is firstly provided. Depending on whether the demand 
curves for particular commodities are elastic or inelastic for that commodity, 
different outcomes on their consumption will result following the imposition of 
a tax. Supply elasticity and inelasticity will also have differing impacts. For 
example, where demand for a commodity is highly inelastic, for example petrol, 
then the imposition of a tax which will raise its price will not generate a great 
change in its consumption. Where supply is very inelastic, then a change in the 
price of that commodity will not greatly affect the quantity being supplied. For 
example, for those commodities which are produced from limited natural 
resources such as petrol, as the resources become increasingly depleted, prices 
will increase, but supply will eventually be impossible to expand. The relative 
elasticities of both supply and demand also dictate who bears the burden of the 
tax imposed. This could rest on the consumer, the producer or importer, or a 
combination of both.  
 
The Pigouvian tax theory is also first presented in this Chapter, which can be 
relied upon to further explain the economic effect that applies after the 
imposition of a tax on a particular commodity.56 In this Chapter, it is 
demonstrated that after the imposition of a Pigouvian tax on a commodity that 
has negative externalities associated with its consumption, consumer and 
producer surpluses are diminished, where some of these losses can be converted 
into tax revenues for the government. These tax revenues may then be directed 
to other government initiatives that will be able to address the negative 
externalities directly.57  
 
The principles that underpin taxation are also explored in this Chapter. These 
include elements such as equity, simplicity, certainty, administrative efficiency, 
and neutrality all of which can be relied upon to further support the operation of 
                                               
56 Criticisms of the Pigouvian theory of taxation , including those put forward by Ronald Coase 
in 1960 are discussed in further detail in Chapter 3, Part 3.5 of this thesis. 
57 These double dividends are discussed in more detail in the context of the two case studies 
which address the causes of obesity and human induced climate change in later Chapters in this 
thesis. See Chapter 5, Parts 5.2.3.2  and 5.3.1.1  and Chapter 7, Part 7.5.3.2.1.2  of this thesis.  
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effective, efficient and legitimate tax systems.58 Notably, it is acknowledged that 
not all principles can be met or can operate concurrently.59  
 
The mission of a tax system and taxes implemented under it is also first 
canvassed in this Chapter, and is further elaborated on in Chapters 5 and 7 where 
the design of taxes and tax reforms that are to be implemented to socially 
engineer certain human consumptions and behaviours are proposed in an 
Australian focused context, but which can also have global relevance.  
 
2.2! Taxation!–!its!Purpose!
 
The mainstream view of the ‘purpose’ of taxation, is that it exists in order to 
impose a compulsory financial burden on taxpayers, which raises revenues for 
the government. The revenues collected are then directed to be utilised for those 
necessary government expenditures which can provide essential community 
goods and services such as education, health and roads; to achieve the 
government’s economic aims; and to ‘redistribute income on a socially 
acceptable basis.’60 Taxes can thus ‘be considered as ex-ante payments for 
services obtained later on (allowing for de-coupling of the payment structure 
from consumption structure but not necessarily).’61 
 
Following this sentiment, there are two main schools of thought as to the 
‘purpose’ of taxation. Judson in 1908 noted that it is about applying the forced 
contributions from people and property ‘for the support of government and for 
all public needs.’62 Supporting this view, the Australian Council of Social 
Service (ACOSS) maintains the position that ‘[t]he main purpose of taxation is 
                                               
58 See Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (selected 
ed, 1993). Smith discusses the concept of the principles that must underpin an effective and 
viable tax system. 
59 Alley and Bentley, above n 50, 584. 
60 Ibid 583. 
61Valentina Piana, Tax Revenue (2003) Economics WEB Institute 
<http://www.economicswebinstitute.org/glossary/taxrev.htm>. 
62 Judson, above n 51, 162. 
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to raise revenue for the services and income supports the community needs. 
Public revenues should be adequate for that purpose.’63 
 
Lerner however takes a different view. He states that ‘taxation is not a funding 
operation … [and] decisions concerning taxation should be made only with 
regard to the economic effects in terms of promotion of full employment, price 
stability, or other economic goals, and not ever because the government needs 
to make money payments.’64 For Lerner, the ‘purpose’ of a taxation system is an 
economic one, where macroeconomic objectives are paramount, and ‘taxes 
should never be imposed for the sake of the tax revenues.’65 He also states that 
a tax’s ‘purpose’ is judged by ‘its effect on the public of influencing their 
economic behaviour.’66 Taking this view, even where a tax that has been 
implemented breaches one or more of the principles of tax design (discussed in 
more detail below), the economic purpose of the tax can provide for a ‘broad 
benchmark against which variations can be measured and explained.’67  
 
It is argued in this thesis that Lerner’s view supports the contention in this thesis 
that taxes, as well as having a revenue generating purpose, can be also designed 
to socially engineer human behaviours, in those circumstances where there is an 
economic market failure in the consumption of some commodities and 
participation in other human activities.  
 
2.2.1! Extending!the!‘purpose’!of!Taxation!–!Social!Engineering!of!
Human!Behaviours!!
Regulation of persons’ actions or behaviours in a society can cover a number of 
aspects including the controlling, governing or directing, facilitating or 
influencing behaviour towards some purpose. There are a number of regulatory 
approaches or techniques that can be taken with respect to any one or a number 
                                               
63 See Australian Council of Social Service (ACOSS), Tax Reform: Purpose, Principles and 
Process (August 2013)  
<https://www.acoss.org.au/wpcontent/uploads/2015/06/Tax_reform_ACOSS_August_2013.pd
f>. ACOSS is the Australian peak body of the community services and welfare sector and the 
national voice for the needs of people affected by poverty and inequality.  
64 Lerner, above n 12, 131 (emphasis in original). 
65 Ibid 13 (emphasis in original). 
66 Ibid (emphasis in original). 
67 Alley and Bentley, above n 50, 584. 
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of behaviours of people in a society to ‘influence industrial, economic, or social 
activity.’68 In many jurisdictions, taxation has not only been viewed as a 
pecuniary burden exacted by legislative authority, laid upon individuals or 
property to support the government in providing social services inter alia such 
as education, health care, defence and roads, but also as a tool to alter human 
behaviours in particular circumstances. In this regard, many governments have 
used their taxation systems to promote extraneous social, economic and political 
objectives.69 These approaches have focused on the consumption of 
commodities and the engagement in activities that have not only negative 
individual consequences, but also negative externalities that are not taken into 
account in the price of those commodities or activities (also referred to as market 
failures). The underlying premise is that when faced with coercive or punitive 
measures, delivered via the tax system, undesirable human behaviours and 
consumption of certain commodities, together with their associated negative 
externalities, can be effectively, efficiently and legitimately addressed.  
 
Taxation is one tool that can foster ‘good’ and discourage or punish ‘bad’ 
behaviours. However, the question remains – how do policy makers attain trust, 
so that such an approach can have a positive long term effect? To address this, 
the 3 Pillars: Ethics, Law and Economics are formulated and drawn together in 
this thesis to provide policy makers with a policy tool (taxation) that is 
legitimised, when utilised to socially engineer human behaviours in defined 
circumstances.  
!
2.2.1.1! Pillar!1:!Ethics!!
It is postulated in this thesis, that as part of the government’s objective when 
implementing any policies and actions, they should do so on behalf of all its 
peoples, and not just for a select few. It is on this basis that utilitarian theoretical 
                                               
68 Robert Baldwin and Martin Cave, Understanding Regulation (Oxford, 1994) 34.  
69 For example, in 2018 the UK will introduce a type of sugar tax (referred to as a levy) on SSBs, 
in order to deal with rising and concerning overweight and obesity issues for its people. See 
Katie Allen, Anushka Asthana and Rowena Mason, ‘George Osborne unveils sugar tax in eighth 
budget as growth forecast falls’, The Guardian (online), 17 March 2016 < 
https://www.theguardian.com/uk-news/2016/mar/16/budget-2016-george-osborne-sugar-tax-
growth-forecast-falls>. 
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principles can also assist in supporting the legitimacy of utilising the tax system 
and taxes implemented under it, to ensure the well-being and happiness of many.  
!
2.2.1.1.1! Ethical!Considerations!
Utility refers to general well-being or happiness, where according to John Stuart 
Mill, it is a consequence of good actions.70 In the context of utilitarianism, such 
utility is acquired at an overall society level, which takes into account the 
wellbeing of many people.71 Here, because people desire well-being or 
happiness at an individual level, it follows that the whole of society does as well. 
The greatest good for all of society therefore refers to the well-being or 
happiness of the greatest number of people. In this regard, utilitarians posit that 
the imposition of taxes as a tool of social engineering is unethical because it is 
inefficient,72 where according to this school of thought, it cannot maximise the 
wellbeing or happiness of many. For example, as illustrated below, in the context 
of economic arguments supporting the legitimacy of using taxation as a social 
engineering tool, any tax imposed will not have the desired effect where the 
demand curves for a commodity is highly inelastic.  
 
In addition, the question arises as to how does one measure the impact of taxes 
on different classes of people, within one society, across many societies, and on 
future generations? In this thesis, it is recognised that there are many 
complexities to consider when addressing this question. It is here that standard 
welfare economics and the underlying ethics that underpins it can nevertheless 
assist. While governments have an overall obligation to maximise overall social 
welfare,73 this of course depends on the welfare of each individual in society. 
Standard welfare economics looks at the consequences of actions ‘in terms of 
impacts on utility.’74 Accordingly, an overarching objective of any policy should 
‘consider the maximisation of the sum across individuals of social utilities of 
consumption.’75  
 
                                               
70 See John Stuart Mill, Utilitarianism (1863) ch 2 <https://www.utilitarianism.com/mill2.htm>. 
71 Ibid. 
72 Joan Caplin, 6 Mistakes Even the Tax Pros Make, MONEY (March 1998) 104.  
73 Stern, above n 13, 28.  
74 Ibid 29.  
75 Ibid 30.  
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Based on this approach, governments determine which policies they should 
make on behalf of their constituents in order to ‘improve, or maximise, overall 
social welfare.’76 Areas such as education, health and environment require close 
attention, as these are the areas that the international community has identified 
as important factors in determining human well-being.77 Accordingly, 
governments, in the implementation of policies that deal with the environment 
and health in particular, should not only take into account individual concerns 
but also the impacts that such policies can have on society overall.   
 
By relying on the case studies to illustrate the impact of these considerations, 
policies and corresponding strategies implemented which address the causes of 
human induced climate change and obesity, can be designed so that not only 
concerns regarding individuals are addressed, but also that impacts on the whole 
of society can be taken into account. In this thesis, it is postulated that the 
taxation, as one social policy tool that governments or policy makers have at 
their disposal, is an effective, efficient and ethical way to ensure that overall 
social welfare is maximised. Here, taxes can be designed so that social utility 
can be maximised.  
 
One further anti-ethical argument that also needs consideration at this point is 
based on individual rights, couched in terms of the libertarian creed, ‘no man or 
group of men may aggress against the person or property of anyone else.’78 
Aggression here refers to the ‘use or threat of physical violence against the 
person or property of anyone else’,79 which is never ethical. McGee argues that 
excise taxes on certain products such as alcohol and tobacco do exactly this, by 
forcing consumption changes or punishing those who engage in consumption 
behaviours that have been unilaterally deemed by those in power to be 
undesirable.80 Croome also considers fiscal legislation critically by reference to 
the values entrenched in the South African Constitution 1996, noting that there 
                                               
76 Ibid 28.  
77 Ibid.  
78 Murray N Rothbard, For a New Liberty: The Libertarian Manifesto (Macmillan Publishers, 
3rd ed, 2006) 23. 
79 Ibid. 
80 Robert W McGee, ‘Taxation and Social Engineering’ in The Philosophy of Taxation and 
Public Finance (Springer, 2004) 84, 86.  
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are three major rights which can be encroached upon by fiscal legislation: the 
right to property, the right to equality and the right to privacy.81 With respect to 
the right to property, s 25 of the South African Constitution provides: 
(1) No one may be deprived of property except in terms of law of general application, and 
no law may permit arbitrary deprivation of property.’82 
 
Section 25(4) of the South African Constitution also sets out that property is not 
to be limited to land, but also other rights including a taxpayers right to 
property.83 Croome argues that with respect to the right to property, ‘[t]axation 
constitutes a deprivation of property by the State’84 because by its very nature, 
it consists of an involuntary payment that is enforced by law under a number of 
fiscal legislative instruments.85  
 
In the South African context, van Dijk et al recognise that this encroachment on 
the right to property by taxes however can be justified, where there is a legal 
basis for them: 
Thus, the power of the national authorities to levy taxes, to impose penalties (with due 
observance of Article 7), to make social security contributions compulsory and to 
impose other levies is left intact as long as there exists a legal basis for them, no 
discrimination is involved, and the power is not used for a purpose other than that for 
which it has been conferred.86 
 
In the Australian context, the common law has regarded a person rights to 
property as fundamental.87 Further, the High Court of Australia has taken broad 
view of what constitutes a property right in the constitutional context noting that 
s 51(xxxi) of the Australian Constitution ‘extends to innominate and anomalous 
interests and includes the assumption and indefinite continuance of exclusive 
possession and control for the purposes of the Commonwealth of any subject of 
                                               
81 See generally Beric Croome, The Taxpayers rights in South Africa (Juta Law, 2010). 
82 Constitution of the Republic of South Africa Act 108 of 1996 s25(1). 
83 Ibid s25(4)(b). 
84 Ibid. 
85 Croome, above n 81. 
86 Pieter van Dijk et al, Theory and Practice of the European Convention on Human Rights 
(Intersentia, 5th ed, 2018) 454. 
87 See William Blackstone, Commentaries on the Laws of England (The Legal Classics Library, 
1765) Book 2, where he notes the position as ‘There is nothing which so generally strikes the 
imagination, and engages the affections of mankind, as the right of property.’ 
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property.’88 Section 51(xxxi) provides that the Commonwealth Parliament may 
make laws with respect to: 
the acquisition of property on just terms from any State or person for any purpose in respect 
of which the Parliament has power to make laws.89 
 
There have been however many legislative interferences in property rights over 
the last two centuries in Australia. This arguably includes tax legislation.90 In the 
Australian context, the power to tax derives from the Australian Constitution 
itself under s51(ii). This section notes: 
The Parliament shall, subject to this Constitution, have power to make laws for the peace, 
order, and good government of the Commonwealth with respect to: 
  (ii) taxation; but so as not to discriminate between States or parts of States;91 
 
Even where the implementation of taxes in Australia are viewed as a deprivation 
of property rights, any protections afforded under s51(xxxi) will not be relevant 
where the wording of a statute clearly rebuts the presumption, given that ‘[t]hese 
protections are not absolute but take the form of interpretive approaches where 
statutes are said to affect such rights.’92  
 
Further, whilst Australia  has a number of international obligations, where the 
right to property may be relevant, for example, Article 17(2) of the Universal 
Declaration of Human Rights provides that ‘[n]o one shall be arbitrarily 
deprived of his property’, it has been held however that international instruments 
cannot be used to ‘override clear and valid provisions of Australian national 
law’.93 
 
It is also noteworthy that some jurisdictions will have in place a Bill of Rights 
or other human rights statutes that provide some property rights protections.  For 
                                               
88 Bank of NSW v Commonwealth (Bank Nationalisation Case) (1948) 76 CLR 1, [349] (Dixon 
J). 
89 Commonwealth of Australia Constitution Act 1901 (Cth) s 51(xxxi). 
90 See for example, the arguments put forward by the Australian Tax Institute, in their 
submission to the Australian Law Reform Commission (ALRC), in 2016 where they note that s 
8AAZLGA of the Taxation Administration Act 1953 (Cth), provides the Commissioner of 
Taxation with the power to withhold a refund in certain circumstances, where ‘a lay person 
would see a right to a refund of tax as a practical and important property right’. See ALRC, 
Property Rights (2016) 
<https://www.alrc.gov.au/sites/default/files/pdfs/publications/ir_127ch_7_property_rights.pdf> 
91 Commonwealth of Australia Constitution Act 1901 (Cth) s51(ii). 
92 R & R Fazzolari v Parramatta City Council (2009) 237 CLR 603, 618–619, [43] (French CJ).  
93 Minister for Immigration v B (2004) 219 CLR 365, [171] (Kirby J). 
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example, Article 1, Protocol 1 of the European Convention of Human Rights, 
sets out that the imposition and payment of taxes will not be in breach of a 
person’s right to peaceful enjoyment and their possessions, however this is also 
limited in its application where it is noted that these rights cannot ‘in any way 
impair the right of a State to enforce such laws as it deems necessary to control 
the use of property in accordance with the general interest or to secure the 
payment of taxes or other contributions or penalties.’94 
 
These positions highlight how the taxing power is left intact, as long as it has a 
legal basis that underpins it. This is also relevant in those circumstances where 
the purpose of taxation is utilised as a tool to influence human behaviours.  
 
2.2.1.1.2! Equity!Considerations!!
It is postulated in this thesis that the imposition of a tax to socially engineer 
human behaviours is also legitimate on the grounds of equity. In particular, 
according to intergenerational equity principles, the current generation owes a 
duty to future generations to ensure that they leave a sustainable society intact. 
Based on the principles of Ecologically Sustainable Development (ESD) a 
sustainable society is ‘one that meets the needs of the present without 
compromising the ability of future generations to meet their own needs.’95 In 
this regard, ‘[a] sustainable society is one that can persist over generations, one 
that is far-seeing enough, flexible enough, and wise enough not to undermine 
either its physical or its social systems of support.’96 Indeed, the 
intergenerational equity concept establishes that humans ‘hold the natural and 
cultural environment of the Earth in common both with other members of the 
                                               
94 Convention for the Protection of Human Rights and Fundamental Freedoms, opened for 
signature 4 November 1950, 213 UNTS 222 (entered into force 3 September 1953), as amended 
by Protocol No 14bis to the Convention for the Protection of Human Rights and Fundamental 
Freedoms, opened for signature 27 May 2009, CETS No 204 (entered into force 1 September 
2009) < https://www.echr.coe.int/Documents/Convention_ENG.pdf>. 
95 World Commission on Environment and Development, Our Common Future: Report of the 
Commission, (Oxford University Press, 1987) ch 2 <http://www.un-documents.net/our-
common-future.pdf>. 
96 See generally Donatella H Meadows, Dennis L Meadows and Jorgen Randers, Beyond the 
Limits: Confronting Global Collapse, Envisioning a Sustainable Future (Chelsea Green 
Publishing, 1992).  
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present generation and with other generations, past and future.’97 How to ensure 
that this view is supported beyond individual obligations lies at the heart of a 
government’s objective to ‘improve, or maximise, overall social welfare’98 for 
both current and future generations.  
 
In 2015, the United Nations (UN) member countries adopted the 2030 Agenda 
for Sustainable Development together with the 17 Sustainable Development 
Goals whose aim is to ‘build a better world with no one left behind.’99 Included 
in these goals was Goal 13 – Climate Change. Member countries ‘adopted the 
Paris Agreement at the COP21 in Paris on 12 December 2015. The Agreement 
entered into force shortly thereafter, on 4 November 2016. In the agreement, all 
member countries agreed to work to limit global temperature rise to well below 
2 degrees Celsius, and given the grave risks, to strive for 1.5 degrees Celsius.’100 
 
Intergenerational equity, in the context of addressing human induced climate 
change, is developed in greater detail on Chapter 5 of this thesis. In that Chapter, 
the thesis also proposes the design of a carbon tax that can address both the 
negative externalities (market failures) associated with the consumption of 
energy derived from the combustion of fossil fuels, and the consequential 
harmful emissions of carbon dioxide (CO2) gases, which contribute to human 
induced climate change, as well as addressing sustainability issues for future 
generations.  
 
The negative aspects of obesity sweeping the current generations in the world 
today also require government intervention, so that the next generation inherit a 
sustainable food environment, based on the same ethical and equity reasoning as 
discussed in the context of climate change. Food consumption choices and 
                                               
97Edith Brown Weiss, ‘In Fairness to Future Generations: International Law, Common 
Patrimony, and Intergenerational Equity’ (Transnational Publishers and the United Nations 
University, 1990) 8. 
98 Stern, above n 13, 28.  
99 United Nations, Sustainable Development Goals – 17 Goals to Transform Our World 
<http://www.un.org/sustainabledevelopment/>. 
100 United Nations, Sustainable Development Goals – 17 Goals to Transform our World, Goal 
13:Take urgent action to combat climate change and its impacts 
<http://www.un.org/sustainabledevelopment/climate-change-2/>. 
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overconsumption can have an impact on the environment placing pressure on 
natural resources, including the problem of waste food and packaging.101  
 
In addition, Goal 3 of the UN Agenda for Sustainable Development provides: 
Ensure healthy lives and promote well-being for all at all ages … [the UN member 
countries aim to] address many different persistent and emerging health issues’102 
so ‘[b]y 2030, reduce by one third premature mortality from non-communicable 
diseases through prevention and treatment and promote mental health and well-
being [including the growing obesity epidemic].103  
 
Taxation, as a tool to socially engineer human behaviours, can be applied in a 
manner which addresses the taxes equity issues as well. In the context of ‘obesity 
taxes’, Basu and Madsen, indicated that recent studies have shown that taxes on 
SSBs do not necessarily ‘produce overall higher grocery bills or revenue 
declines for retailers, contrary to a common argument against SSB taxation.’104 
An additional Australian modelling study by Lal et al, ‘assessed the potential 
cost-effectiveness, health gains, and financial impacts by socioeconomic 
position (SEP) of a 20% SSB tax for Australia.’105 This particular study found 
that while those from the most disadvantaged ‘quintiles’ would bear a greater 
proportion of the SSB tax imposed, nevertheless they would benefit more from 
higher health adjusted life years, and greater health care cost savings. They 
concluded that in this context, the equity of a SSB tax could be further improved, 
where the taxes collected are aimed at other initiatives that will benefit such 
persons in society.106 In this thesis, it is postulated that such issues must also be 
                                               
101 See generally Kristen Larsen, Chris Ryan and Asha B Abraham, ‘Sustainable and Secure 
Food Systems for Victoria: What Do We Know? What Do We Need to Know? VEIL Research 
Report 1 (Summary)’ Victorian Eco-Innovation Lab, University of Melbourne, April 2008 
<http://www.ecoinnovationlab.com/wp-content/attachments/018_VEIL_Food_Report_-
_Summary.pdf>. 
102 United Nations, Sustainable Development Goals – 17 Goals to Transform our World, Goal 
3: Ensure healthy lives and promote well-being for all at all ages 
<http://www.un.org/sustainabledevelopment/health/ 
103 Ibid. 
104 Sanjay Basu and Kristine Madsen, ‘Effectiveness and equity of sugar-sweetened beverage 
taxation’ (2017)14(6) PLoS Medicine <https://doi.org/10.1371/journal.pmed.1002327>. In this 
regard, the authors refer to the study conducted by Silver et al, where they studied the effects of 
the SSB tax after it was implemented in Berkeley, California in 2015. See Silver LD et al, 
‘Changes in prices, sales, consumer spending, and beverage consumption one year after a tax on 
sugar-sweetened beverages in Berkeley, California, US: A before-and-after study.’ (2017) 14(4): 
PLoS Medicine e1002283 <https://doi.org/10.1371/journal.pmed.1002283>. 
105 See Lal A et al, ‘Equity and cost-effectiveness of a sugar sweetened beverage tax across 
socioeconomic groups’ (2017) 14(6) PLoS Medicine: e1002326  
< https://journals.plos.org/plosmedicine/article?id=10.1371/journal.pmed.1002326>. 
106 Ibid. 
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taken into account by policy makers in the design of any new taxes or tax 
reforms.  
!
2.2.1.2! Pillar!2:!Law!!
Taxes can be viewed as mandatory payments, ruled by laws. In the Australian 
context, the power to tax in Australia is not a common law power, but is derived 
from the Australian Constitution itself. Australian tax law is comprised of a 
number of areas of legislation, with some prescribing how and when tax is to be 
paid, and others imposing the actual tax in question. Section 51(ii) of the 
Australian Constitution allows the Commonwealth to enact laws implementing: 
‘taxation; but so as not to discriminate between States or parts of States.’107 The 
power to impose taxation under s 51(ii) is broad, however it is to be read subject 
to s 51 which limits such power ‘subject to this Constitution.’108 Accordingly s 
51(ii) is to be considered together with other sections of the Constitution that 
deal with taxing power, including ss 53, 55, 90 and 96. Section 90 gives the 
Commonwealth the exclusive power to impose 'duties of customs and of 
excise.’109 Sections 53 and 55 are procedural sections and must be read 
concurrently. In Australia, the Senate is restricted from amending or originating 
taxation bills by the operation of s 53.  Section 55 sets out the limitation that any 
legislation which is imposing tax deals with the ‘imposition of tax only’ and on 
‘one subject of taxation only.’110 The restrictions set out in s 55 disempower the 
House of Representative’s ability to prevent the Senate from amending any bill 
by simply putting something into it concerning taxation. The power to distribute 
funds to States, on conditions, is contained in s 96 of the Australian Constitution.  
 
An understanding and appreciation of these legislative provisions is important 
in the design of any new tax that may be imposed. For example, if an excise tax 
was to be imposed on SSBs and HPFs, s 53 of the Australian Constitution, which 
deals with the power to implement excise taxes by the Commonwealth 
government, would need close consideration. On the other hand, if an increased 
Goods and Services Tax (GST) rate were to be implemented, not only would 
                                               
107 Commonwealth of Australia Constitution Act 1901 (Cth) s 51(ii). 
108 Ibid s 51. 
109 Ibid s 90. 
110 Ibid s 55. 
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legislative amendments be required to the relevant GST legislative 
instruments,111 reference to s 96 of the Australian Constitution would also be 
required, which deals with the distribution of funds (including the distribution 
of funds collected as GST revenues) from the Commonwealth to the States.  
!
2.2.1.2.1! Role!of!the!Government!!
From a legal perspective, a government’s relationship with its people is 
paramount. As discussed in Chapter 1 of this thesis, there are two major views 
of the role of the government in modern democratic societies. One view is that 
governments of modern democratic societies are created in order to serve their 
people, where their goals are to protect property, freedoms and conduct other 
functions.112 Where the people do not agree with existing government policies 
(including taxation approaches), then through the peoples’ voting power, the 
existing government can be removed and replaced with another who may have 
more favourable policies. This approach views the government as a servant of 
the people, and the people as its masters,113 and as such, government policies 
that are implemented during their term in office are legitimised. 
 
The opposite approach holds the government as master and the people as its 
servants. Here a government may take on a paternalistic approach, given that 
one of its objectives as master is to protect its citizens. It can be argued under 
this view that because the government knows what is best for society as a whole, 
it is legitimate therefore in formulating policies and implementing strategies to 
regulate undesirable human behaviours. There are some however who argue that 
such intrusions disrupt social harmony, and that they can ‘divide individuals into 
classes for no legitimate reason.’114 For example, it has been argued that tobacco 
policies aimed at reducing cigarette consumption, single out those persons who 
                                               
111 A New Tax System (Goods and Services Tax) Act 1999 (Cth). 
112 See Walter E Williams, More Liberty Means Less Government (Hoover Institute Press, 1999) 
where it is noted that it is debatable that in providing other functions, western governments 
actually impede upon property rights and freedoms. 
113 This view of government was established in 1690 by John Locke. See John Locke, Two 
Treatises on Government (Awnsham Churchill, 1690). Locke’s ideas are canvassed by many, 
for example see Richard A Epstein, Principles for a Free Society: Reconciling Individual Liberty 
with the Common Good (Perseus Books Group, 1998) 25–8, 251–64.  
114 McGee, above n 80, 85.   
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smoke cigarettes, stigmatising them in society based on their consumption 
choices.115  
!
2.2.1.2.2! Free!will!
In Australia, impositions on free will at common law generally have not been 
supported by the courts. Bagaric and Erbacher (2005) refer to the Australian 
High Court judgement in Cole v South Tweed Heads Rugby League Football 
Club Ltd (2004) 78 ALJR 933 (“Cole”), commenting that in the context of the 
law of negligence, ‘individual will’ is paramount at common law.116 In Cole, the 
Court considered an action for tortious liability to be imposed against a licensed 
premises for continuing to serve alcohol to an intoxicated customer. The court 
dismissed the claim finding that ‘the imposition of negligence liability would 
involve both an unacceptable burden upon ordinary social and commercial 
behaviour, and an unacceptable shifting of responsibility for individual 
choice.’117 Here the Court found that personal autonomy was to be respected.  
In Cole, CJ Gleeson said: 
[I]t is unusual for the common law to subject a person to a duty to take reasonable care 
to prevent another person injuring himself deliberately. On the whole people are entitled 
to act as they please, even if this will inevitably lead to their own death or injury. This 
principle gives effect to a value of the law that respects personal autonomy.118 
 
Extending this view to those persons who consume unhealthy foods and 
beverages, which are high in sugar and fat119 it could be argued they should be 
left to their own will to make such choices, even if it is to their own detriment, 
where the risk associated with consumption of such products is obvious and well 
known to them. As noted by Bagaric and Erbacher, both ‘[t]he decisions of the 
High Court in Romeo v Conservation Commission (NT) (1998) 192 CLR 431 
and Woods v Multi-Sport Holdings Pty Ltd (2002) 208 CLR 460 demonstrate a 
deliberate shift away from a previously paternalistic approach which protected 
                                               
115 Refer to the legislative amendments to the Tobacco Act 1987 (Vic) imposed recently in 
Victoria, Australia which mandate no smoking in outdoor areas when food is available for 
consumption. These legislative amendments came into force on 1 August 2017.  
116 Mirko Bagaric and Sharon Erbacher, 'Fat and the Law: Who Should Take the Blame?’ (2005) 
12(3) Journal of Law and Medicine 323, 329. 
117 Cole v South Tweed Heads Rugby League Football Club Ltd (2004) 78 ALJR 933, 938 (CJ 
Gleeson). 
118 Cole v South Tweed Heads Rugby League Football Club Ltd (2004) 78 ALJR 933, 933. See 
also Romeo v Conservation Commission (NT) (1998) 192 CLR 431. 
119 The focus in this thesis in Chapters 6 and 7 is on SSBs and HPFs. 
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claimants against their own failure to take reasonable care.’120 However, the duty 
to warn will exist in some circumstances. ‘The relevant enquiry is always 
whether the defendant exercised reasonable care for the plaintiff's safety in all 
the circumstances.’121 Arguments that consumers take on a voluntary 
assumption of risk when choosing to consume unhealthy foods and beverages 
such as SSBs and HPFs also can be put forward against paternalistic approaches 
by the government in formulating and implementing policies and adopting 
strategies (including taxation) directed to reducing obesity and obesity related 
problems. It could be argued, based on the arguments in Cole122 that just as 
manufacturers of SSBs and HPFs would not be liable in tort for harm caused to 
consumers from the consumption of their products, where customers are taken 
to ‘fully comprehend the nature and extent of the health risks of eating fast food 
[such as SSBs and HPFs] and voluntarily chose to accept those risks by 
continuing to consume fast food to excess’123 nor should governments have a 
paternalistic obligation to protect consumers from self-harm from the same 
activities.  
 
In addition, for those who consume energy derived from fossil fuel 
combustion, again it is arguable that they make this choice, and the 
government has no place to interfere with their free will, where they are 
willing to pay the relevant price for such energy products.  
 
In this thesis, it is postulated that these anti-paternalistic attitudes are unsupported 
in those circumstances where the engagement in human activities (including the 
consumption of certain commodities) need addressing because they impact 
negatively on ‘the human condition and human flourishing.’124 Take for example 
the approach of the tobacco laws in Australia, where excise taxes have been 
imposed on tobacco products since 1901 in order to influence their consumption, 
and to address negative health consequences for individuals as well as the 
                                               
 120 Bagaric and Erbacher, above n 116, 329. See also Nagle v Rottnest Island Authority (1993) 
177 CLR 423. 
121 Bagaric and Erbacher, above n 116, 329. 
122 Ibid. 
123 Ibid 330. 
124 Ibid 333.  
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associated burdens on the Australian health system. Notably, in 2014 Australia 
became the only country in the world to index tobacco excise to wage inflation 
so as to ‘ensure that tobacco products do not become relatively more affordable 
over time. In 2015, many common brands of cigarettes (pack of 20) already cost 
more than 20 Australian dollars (US$ 15.50), which are among the highest prices 
in the world.’125 In this context, a paternalistic approach to limiting consumption 
of tobacco products has been in place in Australia over a number of decades.  
 
Given the enormity of the issues raised in the two case studies of this thesis, i.e. 
the negative effects of human induced climate change and the negative effects 
of the obesity epidemic sweeping across the developed world, for both 
individuals and for broader society - it is argued that here too government 
intervention is required, and that it would be remiss if laws were not 
implemented to deal with such issues.  
 
As Bagaric and Erbacher note in the context of the obesity problem: 
[t]he law is a particularly suitable vehicle for dealing with the obesity problem because 
legal regulation is the most coercive and effective behaviour-modifying tool in society. It 
has the capacity to significantly shape and guide not only our judgments and mind-set but 
even more importantly our behaviour and activities.126  
 
This sentiment can also be extended to using the law to also address the casues 
and effects of human induced climate change, as a result of unnatural amounts 
of CO2 emissions (directly related to energy consumption derived from the 
combustion of fossil fuels).  
!
2.2.1.2.3! Taking!a!proportionate!approach!!
However, it is also recognised that the legal responses to such issues need to be 
commensurate to the actual harm and losses being experienced. While the 
principle of proportionality is generally associated with sentencing law, where 
the axiom is ‘the punishment should fit the crime’,127 a consideration of the 
principle of proportionality nonetheless also has a place here. By reference to 
                                               
125 World Health Organisation, Report on the Global Tobacco Epidemic, Raising Taxes on 
Tobacco (2015) 39.  
<http://apps.who.int/iris/bitstream/10665/178574/1/9789240694606_eng.pdf?ua=1&ua=1>. 
126 Bagaric and Erbacher, above n 116, 333. 
127 R v Veen (No 1) (1979) 143 CLR 458, 467. 
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the two cases studies it is argued that in both circumstances, there are costs and 
harm that present for both the individual and society as a whole. The burdens of 
these costs and harm should therefore be commensurate with a person’s blame. 
A balancing process thus needs to be considered.  
 
By reference to the two cases studies, over the last few decades, unrestrained 
operation of market economies in many developed countries such as Australia 
have allowed for a mostly unencumbered consumption of energy sourced from 
the combustion of fossil fuels, as well as unabated consumption of unhealthy 
foods such as SSBs and HPFs. In subsequent Chapters of this thesis, it will be 
demonstrated that both issues have established negative externalities associated 
with them in that they both have consequences that impact on society as a whole.  
!
2.2.1.2.4! Soft!regulatory!approaches!
In later Chapters 5 and 7 of this thesis, a number of regulatory approaches 
already in place in Australia and other jurisdictions that have been implemented 
to deal with both human induced climate change and obesity issues are examined 
and analysed. Whilst there has been some success in addressing many of the 
negative consequences associated with the causes of both obesity and human 
induced climate change, it is postulated in this thesis, that on their own, softer 
regulatory approaches are not the most efficient or effective approaches.  
 
For example, with respect to addressing human induced climate change, 
traditionally, environmental measures have been enforced through ‘command 
and control’ regulations which aim to ‘prohibit behaviour damaging to the 
environment.’128 Such approaches can,  for example, seek to reduce greenhouse 
gas emissions and promote industry change through the introduction of 
regulatory controls whereby a regulatory body ‘enforce[s] statutory standards 
[set] for industrial emissions.’129 These approaches ‘can be successful in dealing 
with point-source pollution such as discharges to air and water from industrial 
premises [as well as reducing certain] … “mobile” sources of air pollution, a 
                                               
128 Fanny Missfeldt and Jochen Hauff ‘The Role of Economic Instruments’ in AD Owen and N 
Hanley (eds), The Economics of Climate Change (Routledge, 2004) 115.  
129 Wayne Gumley, ‘Legal and Economic Responses to Global Warming – An Australian 
Perspective’ (1997) 14 Environmental and Planning Law Journal 341, 343. 
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good example in the introduction of tougher emission standards for automobiles 
in the United States.’130 However, this thesis supports the argument that such an 
approach cannot respond adequately where pollution comes from a range of:  
varied and diffuse sources with an incremental or cumulative effect. [This is especially 
so where the necessary resources are not available to administer and monitor the] vast 
number of minor and widespread violations. Global warming presents this problem on a 
vast scale.131  
 
In addition, other regulatory measures and other softer paternalistic approaches 
to deal with overweight and obesity have also been implemented. In Australia, 
these have included, for example the educative approach under the ‘LiveLighter’ 
campaign, which has run since 2012 in the Australian Capital Territory, Victoria 
and Western Australia. This public educative campaign promotes healthy eating 
and physical activity, using resources that provide healthy recipes, meal and 
activity planners.132 Again, this thesis postulates that on their own, such 
measures have not been able to effectively curb the growing obesity epidemic. 
Incidence of obesity and overweight issues have continued to grow both in 
Australia and other developed countries over the last few decades.133 
 
It is proposed in this thesis that taxation law is the most suitable legal vehicle to 
effectively deal with these issues, both on an individual level and also in the 
context of the whole of society. Where taxes are imposed on certain commodities 
or activities in order to address consumption behaviours that have both negative 
personal and external social repercussions, it is postulated that this is a legitimate 
extended purpose of a government’s taxing power. Such taxes can be designed 
so that those most negatively affected by them are compensated in the short term, 
and in the longer term, further encouraged to adopt less costly and less harmful 
options. In this way, the divide between people in a society is actually narrowed, 
not increased.  
                                               
130 Ibid. 
131 Ibid. 
132 Ibid. 
133 See Chapter 7, Part 7.4 of this thesis.  
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!
2.2.1.3! Pillar!3:!Economics!
!
2.2.1.3.1! Economics!and!the!Individual!
Depending on whether the demand for particular commodities is elastic or 
inelastic, different outcomes on their consumption will result following the 
imposition of a tax. Supply elasticity and inelasticity will also have differing 
impacts. Prior to considering the effect of a tax on consumer consumption and 
also on tax revenues collected that can then be redirected or recycled in order to 
address negative externalities associated with the consumption of certain 
commodities, those circumstances where demand for a particular product is 
elastic or inelastic, and what the effect of price changes for those commodities 
will have on their consumption, is first presented. Those circumstances where 
there is price supply elasticity and price supply inelasticity are then also 
canvassed. Shifts in consumption can then be illustrated by reference to the 
consumer choice constraint theory.  
!
2.2.1.3.1.1!Perfectly!inelastic!demand!!
Figure 2.1 below illustrates those circumstances where demand for a particular 
commodity is perfectly inelastic. Here a price (P) change in a commodity has no 
effect on its demand (D), and therefore no effect on quantity consumed (Q). An 
example of a commodity or good that has close to perfect inelasticity is salt. 
Humans require a certain amount of salt consumption for their well-being. If the 
price of salt increases, the consumption of it will remain constant. Another 
example of a product that is very inelastic is petrol. Where there is a price 
increase in petrol, its consumption does not change significantly, because 
currently, cars rely heavily on petrol and other related petroleum products to run.  
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Figure 2.1: Perfect demand inelasticity.   
!
2.2.1.3.1.2!Perfect!demand!elasticity!!
Figure 2.2 below illustrates those circumstances where demand is perfectly 
elastic. Here a price change (P) in a commodity has an absolute effect on its 
demand (D), and therefore on quantity consumed (Q). For example, if the cost 
of commodity A in one suburb is at $X, and the cost of the same commodity A 
in the next suburb is also at $X, then all things being equal some people will buy 
commodity A at either location. However, where the price of commodity A 
increases to $X+1 in the first suburb, then the quantity demanded in the first 
suburb will drop to zero. This is because demand for commodity A has a perfect 
substitute and therefore demand is perfectly elastic.  
 
Figure 2.2: Perfect demand elasticity  
!
2.2.1.3.1.3!Perfect!inelastic!supply!
In Figure 2.3 below, supply is perfectly inelastic. This means that a change in 
price from P1 to P2 will not affect the supply (S) of the product. There are a 
number of factors that contribute to the inelasticity of supply. Generally, where 
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a price of a product increases, suppliers will want to supply more of that product, 
because this will increase their revenues. However, for commodities which are 
produced from limited natural resources (for example, energy from the 
combustion of fossil fuels), as these resources become increasingly depleted, 
prices will increase, but supply will be impossible to expand. As time goes on, 
supply will become more and more inelastic.  
 
Figure 2.3 Perfect inelastic supply 
!
2.2.1.3.1.4!Perfect!elastic!supply!
Figure 2.4 below illustrates the perfect elastic supply curve. In this scenario, 
supply of a commodity is perfectly elastic when an increase in price sees a 
corresponding increase in supply from S to S’. There are a number of factors that 
contribute to a commodity with high supply elasticity. It may be that there are 
ample stocks of the commodity available, or perhaps because there is capacity 
to vary capital investment that will allow for expansion of supply in the long 
term. In addition, for a particular commodity, it may be easy to employ more 
factors of production. For example, it could be argued that the supply of SSBs 
and HPFs is highly elastic, as producers can produce such products easily and 
can adapt production approaches to increase supply quickly.  
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Figure 2.4 Perfect elastic supply 
2.2.1.3.1.5!Elasticity!and!Inelasticity!of!Demand!and!Supply!PLUS!Taxes!
In Figure 2.5(a) where there is a perfect inelastic supply curve, and a tax has 
been imposed on the commodity (P1 rises to P2), the price of that commodity to 
consumers is not increased, and the tax is absorbed by the suppliers.  
 
Figure 2.5(a) Relative elasticity of supply and demand: where the tax is borne 
by suppliers.  
 
In Figure 2.5(b), where there is perfectly elastic demand for the commodity, and 
a tax has been imposed on the commodity, the price of that commodity to 
consumers is not increased, and the tax is also absorbed by the suppliers. 
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Figure 2.5(b) Relative elasticity of supply and demand: where the tax is borne 
by suppliers.  
 
In Figure 2.6(a) below where there is perfectly elastic supply, and a tax has been 
imposed on the commodity, the price of that commodity to consumers is 
increased by the full amount of the tax. Figure 2.6(a) indicates that in this 
scenario that despite a price increase from P2 to P1, the quantity supplied at Q1 
remains the same.  
 
 
Figure 2.6(a) Relative elasticity of supply and demand: where the tax is borne 
by consumers. 
 
In Figure 2.6(b), where there is perfectly inelastic demand for the commodity, 
and a tax has been imposed on the commodity, the price of that commodity to 
consumers is also increased by the full amount of the tax from P2 to P1.  
 
 
 
 
46 
 
Figure 2.6(b) Relative elasticity of supply and demand: where the tax is borne 
by consumers. 
!
2.2.1.3.2! Applying!Economic!Theory!
The theoretical supply and demand models above provide a background to 
determine the economic and behavioural effect a tax will have on both 
consumers and sellers, depending on the relative elasticity of demand and supply 
for the commodities in question. The major economic consideration is whether 
the implementation of a tax is an efficient, effective and legitimate policy 
approach to regulate personal behaviours and change peoples’ consumption 
choices with respect to certain commodities that have both negative 
consequences associated with their consumption for both individuals and wider 
society.  
!
2.2.1.3.2.1!Causes!of!Human!Induced!Climate!Change!
With respect to the consumption of energy, which has been derived from the 
combustion of fossil fuels, the imposition of a direct carbon tax on emissions 
will increase the prices of such energy choices. Depending on how elastic the 
demand curve is for energy from fossil fuel combustion, this will affect 
consumption. The more elastic the demand curve, the more likely that consumers 
will switch to consumption of cleaner energies where they are less costly. The 
more elastic the supply curve, the more likely that suppliers will reduce the 
quantity of energy from fossil fuel combustion, rather than accepting lower 
prices.  
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Here, it is hypothesised that by imposing a carbon tax, this may be an effective 
way to alter consumption, as there are now more and more highly substitutable 
energy products that consumers can switch to, such as solar and wind generated 
energy.134  
!
2.2.1.3.2.2!Causes!of!Overweight!and!Obesity!!
Relying on economic strategies to reduce the consumption of obesity inducing 
food and drink products (less healthy options) has been recommended by the 
World Health Organization (WHO), in its Global Action Plan for the Prevention 
and Control of Noncommunicable Diseases 2013-2020 Report: 
As appropriate to national context, consider economic tools that are justified by evidence, 
and may include taxes and subsidies, that create incentives for behaviours associated with 
improved health outcomes, improve the affordability and encourage consumption of 
healthier food products and discourage the consumption of less healthy options.135 
 
A further report by WHO, the 2016 Ending Childhood Obesity Commission 
Report, also has recommended taxation on sugar sweetened beverages (SSBs). 
They note in this Report: 
The adoption of fiscal measures for obesity prevention has received a great deal of 
attention … and is being implemented in a number of countries. ... Overall, the rationale 
for taxation measures to influence purchasing behaviours is strong and supported by the 
available evidence.136 
 
As discussed above, for commodities which have highly inelastic demand 
curves, any price increases due to the imposition of taxes will not have a great 
deal of effect on their demand, and thus their consumption will not be affected 
to any significant degree.137 With respect to SSBs or HPFs, they can be described 
as being highly palatable, where consumption of these commodities may be 
related to addiction or a genetic disposition.138 If this is the case, then their 
demand curves may be highly inelastic, and so any price increases due to the 
imposition of a tax on them would not have any significant effect on reducing 
their consumption.  
                                               
134 These issues are addressed in detail in Chapter 5 of this thesis. 
135 World Health Organization (WHO), Global Action Plan for the Control and Prevention of 
Noncommunicable Disease 2013–2020, Objective 3, Recommendation 39, 32  
 <http://apps.who.int/iris/bitstream/10665/94384/1/9789241506236_eng.pdf?ua=1>. 
136 World Health Organization (WHO), Report of the Commission on Ending Childhood Obesity 
(2016) Recommendation 1.2, 18 
<http://apps.who.int/iris/bitstream/10665/204176/1/9789241510066_eng.pdf>. 
137 James S Eustice, ‘Tax Complexity and the Tax Practitioner’(1989) 45 Tax Law Review 7, 9.  
138 Refer to Chapter 6, Parts 6.2.2 and 6.2.3 of this thesis.  
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Alternatively, it may also be arguable that their demand is not highly inelastic, 
but relatively elastic. As noted in Chapter 6 of this thesis, despite the causes of 
obesity being debatable and complex, nonetheless the consumption of SSBs and 
HPFs have been shown to be contributing factors. Why people consume such 
products, even where it has been shown to be detrimental to their own health can 
be due to other factors such as technological changes, urbanisation, aggressive 
marketing, lack of education, and even medical advances. All these factors taken 
together could support the argument that demand curves for SSBs and HPFs may 
exhibit some relative elasticity, where even small price changes can be effective 
in affecting consumer demand and consumptions to a degree. If so, then the 
imposition of a tax on such products can have some effect on reducing peoples’ 
consumption of unhealthy SSBs and HPFs. It could also shift their consumption 
preferences to healthier foods and beverages. Where this shift occurs, it is 
posited in this thesis that obesity and overweight issues can be effectively 
addressed. These shifts in consumption can best be illustrated by reference to the 
consumer choice constraint theory, as explained in greater detail below.  
!
2.2.1.3.3! Individual!Consumer!Choice!Constraint!Theory!and!the!Indifference!
Curve139!
From an individual perspective, an adaptation of the consumer choice constraint 
theory can describe how the implementation of a tax can effectively affect 
consumer choice between various classes of commodities. By using healthier 
food and beverage options (non HPFs and non HPFs) vs unhealthy foods and 
beverages (SSBs and HPFs), and energy derived from the combustion of fossil 
fuels vs energy derived from cleaner energy sources (wind, solar, etc) as 
                                               
139 See Dominick Salvatore, Microeconomics, Theory and Applications (Oxford University 
Press, 5th ed, 2008) 62-69, for a general discussion on the consumer constraint model, and the 
application of indifference curves in economic theory. This thesis does not espouse to elaborate 
further on these economic theories, but nevertheless does recognise that they support the third 
Pillar, Economics, as part of the approach to legitimatise taxation as a tool that is available to 
policy makers to socially engineer human behaviours in certain defined circumstances. Also see 
to Seth S Martin, ‘From poverty to obesity: exploration of the food choice constraint model and 
the impact of an energy-dense food tax’ (2005) 49(2) American Economist 78, 78-86 
<http://journals.sagepub.com/doi/pdf/10.1177/056943450504900210>. Martin deals with the 
Food Choice Constraint Model in the context of addressing obesity. In this thesis these ideas, 
and reliance on the economic theory that underpins the Food Choice Constraint Model has been 
expanded upon so that it may apply to the consumption of any group of socially acceptable 
commodities vs the consumption of non-socially acceptable commodities. 
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examples, under this theory, consumers’ ability to purchase the more socially 
desirable commodities (non HPFs and non HPFs, or energy derived from cleaner 
sources) declines as income falls in those circumstances where these more 
socially desirable commodities are relatively more expensive. Here, there will 
be a corresponding standard budget shift, as those in lower income brackets will 
prefer to consume the less socially desirable commodities (SSBs and HPFs, or 
energy derived from the combustion of fossil fuels) in those circumstances 
where they are relatively less expensive. By imposing a tax on these less socially 
desirable commodities, this will result in an increase in their prices, where the 
tax is passed onto the consumer, and this will lead to a corresponding effect on 
consumer consumption choice. 
 
Below, the interrelationships between choice of consumptions of defined groups 
of commodities, based on income, price, quantity, and consumer utility are 
demonstrated.  
Under this approach the following parameters apply: 
•! X = SSBs and HPFs OR Energy derived from the combustion of fossil 
fuels ; 
•! Y = non SSBs and non HPFs OR energy derived from cleaner resources 
(e.g. solar, wind, etc); 
•! I = Income;  
•! PY = Price of Commodities Y;  
•! PX = Price of Commodities X; 
•! QY = Quantity consumed of Commodities Y;  
•! QX = Quantity consumed Commodities X; 
•! U = Utility or consumer satisfaction.  
By reference to an adaptation of the consumer choice constraint theory, what an 
additional tax on Commodities X means for individual consumption choice is 
illustrated below.  
 
Here, the indifference curve approach can be used to represent a series of 
combinations between Commodities X and Commodities Y. Under this 
approach, no matter where they are along the curve, an individual is, in theory, 
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indifferent to whichever combination of Commodities X or Commodities Y they 
consume. This outcome however, as demonstrated below, can be subject to 
change, where there are price increases in one group of commodities over the 
other group.  
 
In Figure 2.7, the indifference curve illustrates the situation where the consumer 
is faced with two choices, i.e. to purchase Commodities X or Commodities Y. 
Figure 2.7 demonstrates that differing combinations of quantities QX and QY 
will give the same utility U for the consumer. Here, the consumer will be 
indifferent at any point on the curve. Figure 2.8 however illustrates that where 
there is a budget constraint on the indifference curve, at one end of the spectrum, 
a consumer’s entire income will be spent on QY at Point A, and QX at Point B.   
 
Figure 2.7 Indifference Curve, for quantity consumed of Commodities X and Y.  
 
Figure 2.8 Budget Constraint.  
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In Figure 2.9 below, an increase in the price of commodities X from PX to P’X 
will have a corresponding decrease in QX consumed. Here there is a constrained 
budget where purchasing power with respect to PX is lower (I/P’X <I/PX). In 
this situation, the slope of the budget constraint line falls to the left (as indicated 
by the red line) with a corresponding shift of the indifference curve (as illustrated 
by the red curve) where now there is less possible maximum utility i.e. U’ < U). 
Classic economic theory suggests that the optimal consumption bundle will now 
move from point A to point B, with a corresponding increase in consumption of 
Commodities Y, from QY* to Q’Y*. At the same time there is a decrease in 
consumption of Commodities X from QX* to Q’X*. The overall effect, as this 
theory suggests, is a decrease in overall consumption.  
 
 
Figure 2.9 Combining the Indifference curve with consumer budget constraints.  
 
By relying on this theoretical consumption model, when a direct tax on 
Commodities X is introduced into the model = (t), where it is > 0, the effect is 
the same as if there has been an increase in the price of Commodities X (P) as 
noted in Figure 2.10 below.  
 
 
 
 
52 
 
Figure 2.10 The add-on of Tax (t) on Commodities X. 
 
When tax is applied to Commodities X, no matter at what price or level of 
consumption, as illustrated in Figure 2.11 below, the entire demand curve will 
shift left (decrease) where all levels of consumption of Commodities X shift 
from D to D’ as indicated by the shift from point A to C.  
 
Figure 2.11: Tax on Commodities X. 
 
From this modelling, we can see that in theory, an additional tax on Commodities 
X will lead to a decrease in their consumption by consumers, while increasing 
consumers’ consumption towards Commodities Y, together with an overall 
decrease in all Commodities X and Y consumption.  
!
2.2.1.3.3.1!Limitations!of!the!Indifference!curve!approach!
The indifference curve approach does have its limitations, principally because 
of the assumptions upon which this economic theory is based. The theory 
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indicates that the consumer is in equilibrium when the marginal rate of 
substitution between two commodities is where the ratio of their marginal 
utilities is equal to their price ratio. However, in the analysis above, the 
examination is not limited to two types of commodities only, but actually groups 
together Commodities X and Commodities Y. Without clear definitions, there 
can be considerable crossover between the two categories X and Y, depending 
on the characterisation of the commodities in question. By their very nature, 
there will also be differences within each of the groups. The indifference curve 
approach does not make any adjustments for these crossovers or differences.  
 
Another limitation is that the consumer is also assumed to be familiar with their 
own preference schedules. However, it is arguable that not all consumers (if any) 
will have complete knowledge of all the combinations of either Commodities X 
and Commodities Y, total satisfactions from them, rates of substitutions and of 
course, total incomes. Any one consumer can only at best, be able to determine 
his or her preferences in the vicinity of their own existing position. In addition, 
consumer preferences are continually changing. The model also assumes that 
when a consumer is faced with choice, he or she is making rational choices. In 
reality, this may not be the case, as human beings are well known to make 
irrational or thoughtless choices.  
 
The indifference curve model is also one that is introspective. The model seeks 
to explain consumer behaviour on the basis of fictional indifference curves, thus 
it is not amenable to statistical investigation and empirical research. Nor can it 
explain consumer behaviour under risk and uncertainty.   
 
Price elasticity also varies amongst various groups of the population. For 
example, by reference to consumptions of healthy and unhealthy foods, despite 
studies showing that eating and beverage behaviour may be more responsive to 
price increases than nutritional education, there is also data that indicates that 
individuals who are overweight or obese are less responsive to price changes 
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than those individuals who are not.140 With respect to energy choices, this too 
can hold true. In addition, because it  is based on a micro economic approach, it 
can be argued that the model’s approach is not appropriate to draw inferences 
about a society’s choices overall.141  
 
It is postulated in this thesis that despite these limitations, this economic theory 
does nevertheless provide a basis upon which to draw on in the design of a tax 
on Commodities X. In any case, even where the indirect tax imposed on 
Commodities X does not effectively or directly tackle current issues, it may at 
least have an effect for future generations. These aspects are discussed further in 
the context of addressing human induced climate change and the obesity 
epidemic in Chapters 5 and 7 respectfully in this thesis.  
!
2.2.1.3.4! Economics,!Tax!and!Negative!Externalities!(Market!Failures)!
Under an optimal functioning market, consumers will have perfect information 
upon which to make their choices, with respect to costs and benefits of the 
transaction. For example, by reference to the two case studies of this thesis, 
people who consume SSBs and HPFs and energy derived from the combustion 
of fossil fuels pay a certain price to do so, however that price paid does not reflect 
the negative externalities associated with their consumption. These negative 
externalities are a result of market failures where there has been sub-optimal 
production and consumption. For example, not all consumers will be aware of 
the total risks involved in the consumption of HPFs and SSBs to themselves and 
on the wider community, or the extent of the negative effects on the environment 
of consuming energy derived from the combustion of fossil fuels.  
 
Consumers are driven to purchase and consume these commodities, in part based 
on the marketing campaigns of highly aggressive manufacturers, intent on 
selling their product, regardless of any associated real or perceived risks, in order 
to maximise profits. These marketing approaches distort consumer behaviours, 
                                               
140 See generally Gideon Yaniv, Odelia Rosin and Yossef Tobol, ‘Junk Food, Home Cooking 
and Physical Activity and Obesity: The Effect of the Fat Tax and the Thin Subsidy’ (2009) 93(5-
6) Journal of Public Economics 823-830. 
141 Paul A Samuelson, ‘Social Indifference Curves’ (1956) 70(1) The Quarterly Journal of 
Economics 1, 2. 
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especially where they are not provided with full information about the risks 
involved in the consumption of such products.  
 
Even where they are aware of such risks, in some part, consumers will sacrifice 
any future consequences associated with the consumption of certain products in 
favour of short term gratification. For example, poor diet, weight gain, obesity 
and obesity related diseases are all longer term individual consequences of short 
term consumption of SSBs and HPFs. In addition, longer term health care costs 
associated with the consumption of SSBs and HPFs by consumers are not 
reflected in the price of SSBs and HPFs and are borne by society as a whole 
through increasing Medicare costs in Australia, for example.142 This means that 
their consumption is not affected by these negative external costs.143  
 
With respect to consumption of energy sourced from the combustion of fossil 
fuels, short term gratification, from easy access to such energy, to profits made 
by large oil and mining companies, add to the long-term costs to society, 
predominately in the form of human induced climate change due to the release 
of unnatural carbon dioxide (CO2) and other greenhouse gases (GHGs) into the 
atmosphere.144  
 
It is theorised throughout this thesis that by imposing an indirect tax on such 
undesirable commodities and associated human behaviours, in the form of a 
‘carbon’ tax and an ‘obesity’ tax, their associated market failures can be 
addressed to a significant degree by incorporating the negative externalities into 
the price of SSBs and HPFs and also into the cost of energy derived from the 
combustion of fossil fuels. This is best illustrated under the Pigouvian taxation 
approach.  
                                               
142 See Australian Tax Office, Medicare Levy Surcharge (29 June 2017) 
<https://www.ato.gov.au/Individuals/Medicare-levy/Medicare-levy-surcharge/>.The Australian 
Medicare program is partly funded by taxpayers who currently pay a Medicare levy of 2 % of 
their taxable income. It provides Australian residents access to health care. Notably, this levy 
has risen over the last few years from 1 % in 2010 to 2 % in 2017. For those taxpayers who do 
not have adequate private health insurance as well, there is a Medicare levy surcharge which is 
additional to the Medicare levy. This surcharge is an additional 1–1.5 % of taxable income levy 
which can be imposed.  
143 These negative externalities are canvassed in Chapter 6 of this thesis.  
144 These negative externalities are canvassed in Chapter 4 of this thesis.  
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!
2.2.1.3.4.1!Pigouvian!Taxes!and!Negative!Externalities!!
The Pigouvian taxation approach can describe how negative externalities 
(market failures) can be incorporated into the cost of certain commodities. 
Pigouvian taxes can be used to manage negative externalities by balancing the 
marginal social costs and marginal social benefits by using the tax system to 
address particular human activity. The Pigouvian theory of taxation, its settings, 
limitations and criticisms are presented in greater detail in Chapter 3 of this 
thesis.  At this point in this thesis, however, it first demonstrated how a tax 
imposed on SSBs and HPFs and on carbon dioxide (CO2) emissions can take 
into account the negative externalities associated with their consumption. 
 
Economic theory, which focuses on supply and demand, can be utilised when 
there are negative externalities present (the examples relied upon in this thesis 
are: consumption of energy derived from the combustion of fossil fuels = 
pollution; consumption of SSBs and HPFs = higher costs on the health system / 
lower GDP).  
 
Figure 2.12 below illustrates the operation of basic economic theory of supply 
and demand for consumer commodities that have relative elasticity. Generally, 
demand for consumer commodities will be small when prices are high and will 
be greater when prices are lower. This is illustrated by the downward sloping 
demand curve in Figure 2.12. The market price of the consumer commodity will 
occur where the supply curve meets the demand curve. Where consumers are 
willing to pay more than the market determined price, there is a consumer 
surplus, i.e. a benefit to consumers. The producers’ surplus as indicated in Figure 
2.12 represents the benefit producers would receive where they would have been 
willing to sell below the market determined price, however because of market 
forces, are not compelled to.  
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Figure 2.12 Consumer and Producer Surplus.  
 
 
The representations in Figure 2.12 will not be accurate however, if there are 
either negative or positive externalities associated with the consumption of 
certain consumer commodities. For example, with respect to carbon dioxide 
(CO2) and other GHGs being emitted, which relate back to the production of 
energy derived from the burning of fossil fuels, there may be a need for 
governments to intervene in the supply and demand channels for such energy 
derived from these sources. 
 
In Figure 2.13 below, a tax is imposed on the sale of a consumer commodity 
which has a negative externality associated with it. Figure 2.13 shows that supply 
with a tax imposed actually shifts the supply curve upwards, because producers 
of the consumer commodity with the negative externality associated with it will 
incorporate the tax amount into their price. Figure 2.13 also indicates that there 
is a smaller producer surplus. Producers will lose from reduced quantities 
demanded by consumers. The diagram also illustrates a reduction in the 
consumer surplus.  However, some of the lost economic surpluses are converted 
into tax revenues collected by the government. See the black rectangle which 
represents tax revenue collected by a government in Figure 2.13.  
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Figure 2.13 Consumer and Producer Surplus – with Taxes.  
 
By way of comparison, Figure 2.14 below highlights the distinctive outcomes 
where, instead of imposing a tax on a consumer commodity with a negative 
externality associated with it, direct regulations are instead implemented to 
affect consumption. By imposing regulations to deal with the negative 
externality, producers will be faced with higher costs which will necessarily be 
incorporated into the price, and this will shift the supply curve upwards. An 
increase in the minimum price that producers will accept will eventuate, and this 
will also have a downward effect on the amount of quantities produced at any 
given price. There will also be reductions in both the producer surplus as well as 
the consumer surplus. Consumers are thus negatively affected. This is illustrated 
by a smaller consumer surplus than what is apparent in Figure 2.12 (where there 
are no regulations or taxes imposed). Indeed, a portion of the consumer surplus 
in Figure 2.14 is subsumed by the producers’ surplus, where producers benefit 
from the higher prices. The producers’ surplus however is affected negatively 
given higher costs of production in this case. 
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Figure 2.14 Consumer and Producer Surplus: Regulations.  
 
When comparing all three settings in Figures 2.12, 2.13 and 2.14, it is apparent 
that not all negative externalities can be eliminated. However, the tax approach 
(market based) in Figure 2.13 above indicates that costs associated with negative 
externalities can be kept to a minimum. Indeed, such an approach can also 
provide tax revenues for governments.  
 
In Chapters 5 and 7 of this thesis, the Pigouvian tax approach which fosters the 
incentive to reduce associated negative externalities is tested, in the context of 
addressing harmful carbon dioxide (CO2) emissions and other Greenhouse 
Gases (GHGs) (which have been shown to be the main contributors to human 
induced climate change) and in the context of addressing the causes of the 
obesity epidemic, with a focus on consumptions of SSBs and HPFs, which have 
been shown to be a significant contributor to the growing obesity epidemic.  
 
The remainder of this Chapter focuses on the underpinning principles and the 
mission of tax systems, which will endeavour to further support the 
legitimisation of extending the purpose of taxation to one which encompasses 
objectives of social engineering.  
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2.3! ! Taxation!–!the!Principles!!
 
Adam Smith in 1776 put forward his four principles that underpin an ‘ideal’ tax 
system. These were: equity, certainty, convenience and economy.145 As Alley 
and Bentley note, ‘[t]hese principles are important to the creation of tax policy, 
because it is only when these principles are upheld that effective taxes are 
implemented in a manner which satisfies the stated purposes of a tax system.’146 
Smith’s principles are still relevant today, as they have often been referred to in 
reports dealing with tax systems and in the implementation of taxes in a number 
of jurisdictions over the last few decades. For example, in 1975 the Australian 
Asprey Report, in its Criteria for Tax Systems Report, identified its version of 
the principles as: fairness, efficiency, simplicity, growth and stabilisation.147 In 
1998, the OECD endorsed a broad framework of taxation principles for its 
member States, including Australia.148 These were: neutrality, efficiency, 
certainty and simplicity, effectiveness and fairness, and flexibility. In 2010, the 
Australia government released its Final Report on Australia’s Future Tax system 
(Henry Report).149 The Henry Report considered how Australia could restructure 
its tax and transfer system so that economic and social outcomes could be 
advanced. It recognised that the world, including Australia, is continually being 
presented with ‘high risks of conflict imposing high security costs [where] … 
the task is to define a tax and transfer system that anticipates and responds to 
those expectations.’150 The Henry Report highlighted that in implementing tax 
policy design, there is a need to consider the trade-offs between the principles or 
‘goals of fairness, efficiency, simplicity, sustainability and policy 
consistency.’151  
                                               
145 Smith, above n 58, 450. 
146 Alley and Bentley, above n 50, 586. 
147 Taxation Review Committee (The Asprey Report), Full Report (1975) 13. 
148 Committee on Fiscal Affairs, ‘A Borderless World – Realising the Potential of Electronic 
Commerce’ (‘Ottawa Taxation Framework Conditions’) (Paper presented at OECD Ministerial 
Conference in Ottawa, 8 October 1998) <http:// www.oecd.org/dataoecd/46/3/1923256.pdf>. 
149 Australian Government, Treasury, Australia’s Future Tax System (2010)  
<https://taxreview.treasury.gov.au/content/downloads/final_report_part_1/00_AFTS_final_rep
ort_consolidated.pdf>.  
150 Henry Report, above n 26, Part 1, Executive Summary XV,  
<https://taxreview.treasury.gov.au/content/FinalReport.aspx?doc=html/publications/papers/Fin
al_Report_Part_1/executive_summary.htm>. 
151 Ibid Part 1, ch 2. 
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The principles are important because, as we can see from the discussion above, 
the legislative provisions that provide the Australian government with the power 
to tax do not refer to any principles that may underpin any proposed taxes or tax 
reforms. Reference to the principles can allow for a supportive and legitimate 
rationale for the implementation of a new tax or for tax reform. This approach 
can foster trust and support of taxpayers in the tax system and taxes implemented 
under it. In this thesis, the focus is predominately on the principles of fairness or 
equity, efficiency, simplicity, certainty and incidence of tax, as factors that are 
relevant in ensuring that any proposed taxes are implemented in a manner which 
satisfies their stated purposes. 
!
2.3.1! Fairness!and/!or!equity!
A taxation system and taxes implemented under it should be fair and equitable 
among its people, otherwise this can lead to distrust and avoidance of tax 
liability. In order to ascertain if a tax is fair in nature and application, the 
concepts of horizontal equity and vertical equity can be referred to. 
 
Horizontal equity holds that people within similar positions should have equal 
treatment. As will be seen in later Chapters of this thesis, indirect taxes (for 
example, carbon taxes on CO2 emissions, or ‘obesity taxes’ on SSBs and HPFs) 
can be regressive in nature. Regressive in this context means that those in lower 
socio economic situations will spend more of their disposable income on 
commodities that have an indirect tax imposed on them. It could be argued that 
while rebates, subsidies and other income support initiatives can be implemented 
to address the regressive nature of such taxes, ‘these initiatives don’t take into 
account the amount of effort required to generate income, the degree of danger 
involved and the level of enjoyment.’152 This is a consideration that requires 
significant attention (discussed further in Chapters 5 and 7 of this thesis, in the 
context of a proposed carbon tax and an ‘obesity tax’). 
 
                                               
152 Julie Cassidy, Concise Income Tax (Federation Press, 4th ed, 2007) 4.  
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Vertical equity requires persons who are in different financial positions to be 
treated differently. This would mean that those persons who are in higher income 
brackets (or even businesses over certain turnover thresholds) should be 
expected to pay more tax than those in lower income brackets. In Australia, for 
example, the progressive income tax system operates in this manner. However, 
an indirect tax will not display vertical equity. This too requires consideration of 
other factors to take into account these differences. At this early stage of the 
thesis, it is postulated that in the design of a carbon tax for example, 
consideration could be given to imposing higher carbon tax rates on those firms 
that have a turnover greater than a predetermined threshold. However, it is also 
recognised that there are additional risks that may arise from this approach. 
Imposing higher rates of tax on certain carbon dioxide (CO2) emitters, for 
example, may lead to tax avoidance issues, and even carbon leakage.153  
 
Achieving the goal of vertical equity is also problematic with the implementation 
of an additional tax on SSBs and HPFs, especially if it is to be imposed on the 
consumer through the existing GST regime. The risks may include the 
emergence of a black market for such goods, or commodity leakage across 
borders, facilitated perhaps by the purchase of certain goods over the internet.154  
!
2.3.2! Efficiency!and!Effectiveness155!!
One very important aspect of any taxation system is that it must be 
administratively efficient and neutral. In this context, administrative efficiency 
means that for those resources that are available for public use, they should be 
as close to equal to the resources that have been withdrawn from the private 
sector. That is, that the process by which resources are transferred involves 
minimal ‘waste’ where ‘[t]he greater the output for a given input or the lower the 
                                               
153 See Chapter 5, Part 5.3.1.1 of this thesis for a general discussion on the concept and 
problematic issue of carbon leakage. 
154 See Chapter 7, Part 7.4.3.2 of this thesis for a general discussion of how the Australian 
government is addressing the issue of the black market.  
155 This part has been drawn in part from previous published work by the thesis’ author. See 
Lidia Xynas and Steve Jaynes, ‘From Tax Expenditures to Rebates: An “Output Based Equity” 
Approach for Australia’s Retirement Policies” (2013) 22 Revenue Law Journal 1, 4-5.< 
http://epublications.bond.edu.au/cgi/viewcontent.cgi?article=1228&context=rlj>. 
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input for a given output, the more efficient the activity is.’156 This requires that 
any new tax implemented is done so with minimised administrative and 
compliance costs.  
 
‘Effectiveness [on the other hand] relates the input or the output to the final 
objectives to be achieved, i.e. the outcome.’157 Here, the measurement of the 
outcomes of taxes implemented will be linked to their objectives. It is recognised 
that effectiveness is much more difficult to measure than efficiency, because of 
political factors that may interplay in reaching certain goals. In addition, 
sometimes other factors may impact on the effectiveness of taxes implemented 
that are outside the control of policy makers. 
 
Neutrality has also been put forward as an important aspect of a tax system. In 
theory, a tax system, and taxes implemented under it, should not have any impact 
on individual and business decision making in the market place. However, as 
However, as will be demonstrated in Chapters 3, 5 and 7 of this thesis, this goal 
of neutrality is often discounted by policy makers or governments when they use 
the tax system to promote extraneous social, economic and political objectives. 
 
It is not novel for governments to intentionally encourage and discourage types 
of activities by altering their tax treatment. For example, in Australia, the 
government uses tax expenditures or various tax incentives which are a 
‘departure from the generally accepted tax structure which can produce a 
favourable treatment of particular types of activities or taxpayers.’158 Tax 
expenditures can be defined as ‘a provision of the tax law that provides a benefit 
to a specified activity or class of taxpayer that is concessional when compared 
to the ‘standard’ tax treatment that would apply’159 where they are seen to be ‘an 
                                               
156 Ulrike Mandl, Adriaan Dierx and Fabienne Ilzkovitz, ‘The Effectiveness and Efficiency of 
Public Spending’ (February 2008) European Economy - Economic Papers 301, 3 
<http://ec.europa.eu/economy_finance/publications/pages/publication11902_en.pdf>. 
157 Ibid. 
158 Organisation for Economic Co-operation and Development (OECD), Tax Expenditures: A 
Review of the Issues and Country Practices (OECD Paris, 1984) 7.  
159 Treasury, Australian Government, ‘Tax Expenditures Statement 2011’ (2012) 13. 
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alternative to direct expenditures as a method of delivering government 
assistance or meeting government objectives.’160  
 
Using the tax system for social engineering purposes, where there are particular 
market failures associated with the consumption of particular commodities, has 
also been argued to be a legitimate use of the governments taxing power. Taxes 
such as leaded petrol taxes, carbon taxes and sugar taxes, for example, have 
proven to be effective in modifying social behaviour, in a number of 
jurisdictions.161 
 
2.3.3! Simplicity!vs!Complexity!
A tax system and taxes implemented under it should be also judged by their 
simplicity, which is determined by the ease in which a taxpayer can comply with 
the tax and also how readily the tax authorities can effectively and efficiently 
administer and collect the tax. 
  
Using the current Australia tax system as an example, it has been described as 
multifaceted, and the taxes implemented under it voluminous and in many cases, 
extremely complex. For instance, Hill J noted in FCT v Cooling (1990) 90 ATC 
4472162 that the capital gains provisions ‘are drafted with such obscurity that 
even those used to interpreting the utterances of the Delphic oracle might falter 
in seeking to elicit a sensible meaning from its terms.’163 In this thesis it is 
postulated that any new taxes, for example, a new carbon tax or an ‘obesity’ tax 
must be designed with simplicity in mind. In this context, in Chapter 5 of this 
thesis, the designs and successes that various other countries have had with the 
implementation of different variations of carbon or environmental taxes are 
explored. Drawing from these experiences, this thesis puts forward the design of 
a carbon tax for Australia, which inter alia can address issues of simplicity.164  
 
                                               
160 Ibid.  
161 See for example the Carbon Tax, as implemented in Denmark discussed in more detail in 
Chapter 5, Part 5.5.2 of this thesis. Also refer to the approach taken in Mexico, with respect to 
the implementation of a sugar tax, as discussed in Chapter 7, Part 7.4.5.1 of this thesis.  
162 FCT v Cooling (1990) 90 ATC 4472, 4488 (Hill J). 
163 Ibid. 
164 Refer to Chapter 5, Part 5.4 of this thesis where this proposed design is put forward.  
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With respect to addressing the causes of obesity, in Chapter 7 of this thesis, 
reference is made to the experiences and outcomes of a number of international 
jurisdictions, by examining the implementation, challenges and successes they 
have had with their market or regulatory approaches. Drawing from the Denmark 
experience in particular, it is postulated in this thesis that the imposition of 
targeted excise taxes on SSBs and HPFs, may not be the most effective approach. 
In particular, it is argued that this approach would require corresponding 
legislative changes not only to legislation dealing with excise taxes, but also to 
legislation dealing with customs taxes, so that locally produced products are 
dealt with in the same manner as imports.165 It is thus argued in this thesis that 
such an approach adds to the complexity of an already overly complex tax 
system.166  
 
In Chapter 7 of this thesis, it is proposed that the existing Goods and Services 
Tax (GST) regime already in place in Australia may be an alternative appropriate 
tax vehicle where the purpose, principles and mission of a targeted tax on SSBs 
and HPFs can be effectively, efficiently and legitimately achieved. Additional 
GST tax on SSBs and HPFs can be simple to not only implement, but also to 
administer, as the tax administration and collection structures are already in 
place.167  
 
2.3.4! Certainty!
A tax system should also address certainty issues. Certainty encompasses 
certainty of incidence; certainty of liability; the evasion ratio; and fiscal 
marksmanship. Certainty of incidence refers to the ability of taxation authorities 
to be able to determine who actually bears the ultimate tax burden. This principle 
has already been addressed in the discussion above under the three Pillars which 
                                               
165 For example, SSBs would need to be added by legislative amendment to the Schedule under 
the Excise Tariff Act 1921 (Cth), together with SSBs imports being classified as ‘excise 
equivalent goods’ (EEGs), under the Customs Tariff Act 1995 (Cth). Schedule 3 of the Act 
provides for imported excise-equivalent customs duties equal to the excise duty on domestic 
excisable goods. If this were the case then imports of SSBs (as is the case for alcohol, tobacco, 
fuel and petroleum products) would be subject to customs duty at a rate equivalent to the imposed 
local excise tax to ensure they are treated consistently with SSBs manufactured in Australia.  
166 See Chapter 7, Parts 7.4.3.3 and 7.5.1 of this thesis where the complexity of an excise tax on 
SSBs and HPFs is canvassed.  
167 This position is explored and critically analysed in greater detail in Chapter 7, Parts 7.4 and 
7.5  of this thesis.  
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can be relied upon to determine the legitimacy of an extended purpose of a tax: 
Ethics, Law and Economics. It is recognised, that while such an extended 
purpose to use taxes to socially engineer human consumptions and behaviours 
may be legitimate, there are risks and challenges that also require consideration. 
For example, there will always be those taxpayers who try to ‘beat the system’ 
and avoid their tax obligations. The implementation of taxes on certain 
commodities could also lead to a ‘black market’ for such goods. For example, a 
black market for tobacco products, which have high excise taxes, continues to 
be problematic for the Australian government. As recently as May 2017, it was 
reported that the black market for tobacco was thriving in Western Sydney, 
NSW. It was also reported that ‘[t]he loss in excise tobacco tax to Australia in 
2016 was $1.6 billion, according to the latest report by KPMG, commissioned 
by tobacco giants Imperial Tobacco and Philip Morris.’168 Thus, it is important 
to be able to gauge a tax’s impact on the community if certainty of incidence is 
to be ensured. This can be positive, for example -  a carbon tax. It is submitted 
that by making energy derived from non-renewable sources such as fossil fuels 
more expensive, taxpayers will eventually change their preferences to alternative 
less expensive energy as derived from renewable sources like solar or wind.  
 
Certainty of liability is adjudged by how easily taxpayers may determine their 
liability and how accurate that determination will be. In 1993, Potas noted that 
‘in many areas taxation has become so complicated that many ordinary people 
have difficulty in understanding the extent of their obligations.’169 Complexity 
like this can be so oppressive as to be contrary to the rule of law. Any new taxes 
will need to be very clear, in their purpose and their targets. Australia already 
has over 125 different taxes that address many different aspects of taxpayer 
activity.170 This already presents taxpayers with challenges in determining their 
                                               
168 Nick Hansen, ‘The Tobacco Black Market Thriving in Western Sydney’, The Daily Telegraph 
(online), 10 May 2017 < https://www.dailytelegraph.com.au/news/nsw/tobacco-black-market-
is-thriving-in-western-sydney/news-story/933d31c43cfdf323052087a335b77f86>.  
169 Ivan Potas, ‘Thinking about Tax Avoidance’ (1993) 43 Australian Institute of Criminology: 
Trends and Issues in Crime and Criminal Justice 8 
<http://www.aic.gov.au/publications/tandi/ti43>.  
170 Henry Report, above n 26, Part 1, ch 1, where it is noted that ‘Australia has too many taxes 
and too many complicated ways of delivering multiple policy objectives through the tax system. 
…Around 90 per cent of Australian tax revenue is raised through only 10 out of some 125 
different taxes that are currently levied on businesses and individuals.’ 
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certainty of liability. It is apparent that this form of certainty is closely connected 
with the goal of simplicity. Tax avoidance issues also need to be factored in. In 
designing and implementing new taxes such as a carbon tax and an ‘obesity tax’ 
on SSBs and HPFs, all these factors require close attention to ensure that the 
objectives of the taxes, to lower obesity rates, and to address human induced 
climate change, are maximised. These issues are considered in greater detail in 
Chapters 5 and 7 of this thesis, in the context of the thesis’s two case studies.  
 
Incidence of tax may be regressive, proportional or progressive. It has been 
argued that indirect taxes, such as a carbon tax or ‘obesity taxes’, can be 
regressive in nature. The regressive nature of a tax occurs where it exacts a lesser 
proportion of tax the greater the income derived. Most problematic is that where 
a tax is regressive in nature, a proportionate higher tax burden is placed on low 
income earners than on high income earners. This is because the indirect tax 
constitutes a larger proportion of a low income earner’s income than that of a 
higher income earner. It is postulated in this thesis that these outcomes can be 
addressed to a certain degree by policy makers in the design of the taxes, and by 
implementing other softer regulatory approaches that operate concurrently with 
the taxes imposed. As discussed in Chapters 5 and 7 of this thesis, policy makers 
such as the Australian government may also consider the provision of subsidises, 
tax rebates, and other fiscal support mechanisms to balance the impacts of the 
taxes between different classes of income earners.  
2.4! Mission171!
 
There are those who argue that Australia already ‘has too many taxes and too 
many complicated ways of delivering multiple policy objectives through the tax 
system,’172 where ‘years of incremental policy change have eroded the bases of 
even potentially efficient taxes.’173 These attitudes can contribute to people 
                                               
<http://taxreview.treasury.gov.au/content/FinalReport.aspx?doc=html/publications/papers/Fina
l_Report_Part_1/chapter_1.htm>. 
171 This section in part has been drawn upon in part from the thesis’ authors previous published 
work: Lidia Xynas, ‘Tax Planning, Avoidance and Evasion in Australia 1970-2010: The 
Regulatory Responses and Taxpayer Compliance’ (2010) 20 Revenue Law Journal 1–39. 
172 Henry Report, above n 26, Part 1, ch 1, 11. 
173 Ibid. 
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being wary or distrustful of even more new taxes, especially if they are complex 
and inordinately difficult for taxpayers to understand and apply.  
 
However, it is argued in this thesis that these attitudes are from the past. It is 
important to recognise that despite many people’s aversion to the word ‘tax’, 
‘taxation is a proven instrument’174 and, despite the fact that they ‘may be 
unpopular … they [actually do] work.’175 We have seen, for example, over the 
last decade a number of positive strategies implemented by the Australian Tax 
Office to foster trust and compliance in its citizens which has attracted more 
respect for the tax system. The Australian Tax Office has claimed that these 
attitudes go a long way in ‘underpin[ing] a respect for the rule of law and a stable 
culture that supports our civilised society.’176  
 
It is also important that in the design of both a carbon tax and a targeted ‘obesity’ 
tax on those commodities SSBs and HPFs via the Australian existing GST 
system, the Australian people are made aware of the taxes’ legitimacy, 
objectives and goals. This can be achieved though targeted marketing 
campaigns, through the media, through various academic and community 
information and consultative forums and also by positively engaging with 
industry participants. In Chapters 5 and 7, the ‘mission’ of the taxation system 
of Australia in terms of the forms of taxation and the methods of administration 
are further explored. In both cases, it is postulated that the resultant new taxes 
can be complemented with other softer regulatory approaches, some of which 
are already in place and others that can be further developed. Based on the 
‘mission’, this thesis puts forward supported, effective, and legitimate designs 
of those taxes and tax reform that can be implemented to deal with growing 
concerns associated with the two cases studies of this thesis: human induced 
climate change, and the growing obesity epidemic.  
                                               
174 Oliver Tickell, ‘Replace Kyoto Protocol with Global Carbon Tax, Says Yale Economist’, The 
Guardian (online), 12 March 2009 
<http://www.guardian.co.uk/environment/2009/mar/12/carbon-tax-should-replace-kyoto-
protocol>. 
175 Ibid.  
176 Australian Taxation Office, Compliance Program 2009!2010, (2010) 
<http://www.ato.gov.au/corporate/content.asp?doc=/content/00205435.htm&mnu=47063& 
mfp=00>. 
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2.5! Conclusion!
 
In this Chapter, the importance of the legislative powers that policy makers have 
with respect to tax laws is highlighted. Particular emphasis is made on the 
Australian government’s taxing powers under the Australian Constitution. To 
ensure that the tax system and taxes implemented under it are supported by 
taxpayers, and that trust is fostered in the tax system itself, the purpose or vision, 
the mission and the principles that underlie it need to be relied upon. Most 
importantly, Lerner’s view of the purpose of a tax system which is judged by ‘its 
effect on the public of influencing their economic behaviour’177 is relied on to  
support the argument which expands the ‘purpose’ of taxation incorporate 
objectives to socially engineer human behaviours in those circumstances where 
government intervention is warranted. The legitimacy of this extended ’purpose’ 
is based on three Pillars: Ethics (including equity), Law and Economics, which 
have been developed and put forward in this Chapter.  It is these three Pillars 
that firstly address the first research question of the thesis - How is taxation, as 
a ‘social engineering tool’, legitimised? 
 
Under the first Pillar, Ethics, it is noted that in most western countries such as 
Australia, the government has an overall obligation to ‘maximise ... overall 
social welfare’,178 especially in those circumstances where consumption of 
certain commodities, have not only negative consequences for the individual, 
but also where there is associated serious harm to broader society. In addition, 
in this Chapter, it has been argued that intergenerational equity obligations which 
dictate that the current generation owes a duty to future generations to ensure 
that they leave a sustainable society intact, also support the legitimacy of using 
taxes as part of the framework of commerce.  
 
Under Pillar 2, Law, the relationship that a government has with its people is 
extremely important, especially in the formulating of paternalistic policies and 
                                               
177 Lerner, above n 12.  
178 Stern, above n 13, 28.  
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in the implementation of strategies that are designed to protect and maximise 
their welfare. In this Chapter, it has been postulated that it would be remiss if 
laws were not implemented to deal with extremely concerning issues facing 
humans of the world today. In this thesis, the obesity epidemic and unnatural 
human induced climate change are relied upon as case studies to illustrate the 
appropriateness and legitimacy of relying on taxation as a policy tool to deal 
with these two concerning issues.   
 
The legitimacy of utilising taxation by reference to Pillar 3, Economics, was also 
canvassed in this Chapter. Basic supply and demand economic theory was 
referred to in order to illustrate how shifts in consumption can occur following 
the implementation of taxes on certain commodities depending on the relative 
elasticities of demand and supply. The Pigouvian theory of taxation was also 
introduced in this Chapter, which can be relied upon to addresses negative 
externalities with such consumptions. These negative externalities are a result of 
market failures where there has been sub-optimal production and consumption. 
It was illustrated that after the imposition of a tax on a commodity that has 
negative externalities associated with its consumption, consumer and producer 
surpluses are diminished, where some of these losses can be converted into tax 
revenues for the government. These tax revenues can then be directed to other 
government initiatives that will be able to address the negative externalities 
directly. In Chapter 3 of this thesis, an expanded exploration of these negative 
externalities in the context of the consumption of those commodities that are 
associated with the growing obesity epidemic, and problematic human induced 
climate change, is undertaken. Limitations and criticisms of the economic 
Pigouvian theory approach are also addressed.  
 
In addition, in judging the efficiency, effectiveness and legitimacy of a tax 
system and taxes implemented under it, the underlying principles that require 
consideration were also introduced in this Chapter. Many of these underlying 
principles are referred to throughout this thesis in order to assess and support 
proposed tax approaches dealing with those individual and social problems of 
human induced climate change, and the growing overweight and obesity 
epidemic facing the developed world, including Australia, today. 
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Chapter!3:!Expanding!the!Third!Pillar!–!the!Pigouvian!Tax!
Theory!!
3.1! Introduction!
 
In this Chapter, the third Pillar, which further supports the legitimacy of an 
extended ‘purpose’ of taxation, is explored in more detail, with a focus on the 
Pigouvian tax theory. Pigouvian taxes are those taxes used to manage negative 
externalities. This is achieved by balancing the marginal social costs and 
marginal social benefits of a particular human activity. In this Chapter, it is 
further hypothesised that such Pigouvian taxes can bring market forces together 
and can allow for better market efficiencies to operate. This Chapter expands the 
response to the first research question of the thesis: How is taxation as a ‘social 
engineering tool’ legitimised? This is undertaken in order to address the 
hypothesis of the thesis: 
It is timely and beneficial to both the individual and society as a whole that the 
extended ‘purpose’ of taxation is appropriately legitimised to encompass 
objectives of social engineering. 
 
In order to appreciate the effect of Pigouvian taxes, the additional costs to non-
consumer third parties, which are not taken into account in a commodities price 
to the actual consumer are examined. In this Chapter, these additional costs or 
‘negative externalities’ are first explained by using tobacco products 
consumption as an example. Such negative externalities, in this context, can 
include not only insurance externalities, but also the harm caused by passive 
smoking to other non-smokers who do not smoke tobacco products themselves.  
 
In this thesis, reliance is made on two case studies – addressing the causes of 
human induced climate change and obesity, to illustrate how taxation can be 
legitimised as a social engineering policy tool. Parallels from the tobacco 
example are drawn, in order to focus on those negative externalities that are 
associated with the consumption of energy derived from fossil fuel combustion, 
as well as the consumption of unhealthy foods and beverages, in particular, SSBs 
and HPFs. The focus on these two pertinent issues facing today’s society is 
undertaken, because they provide excellent examples of where a Pigouvian tax 
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approach can positively address negative externalities that are associated with 
the consumption of diverse products which are both significant contributors to 
global issues of concern.  
 
In this Chapter, the limitations of the Pigouvian tax theory are also outlined. 
Criticisms of the Pigouvian tax approach are presented, and particular focus is 
made on the writings of Coase, who counters the appropriateness of the 
Pigouvian tax theory, with an emphasis on private bargaining as a solution to 
market failures.179 In addition, focus is undertaken on the question of where to 
set the tax levels so that policy objectives can be effectively met, and also how 
political inferences can skew the outcomes. Reference is also made to ‘consumer 
inattention’, and related mis-optimisation of consumers which can also distort 
the outcomes put forward by Pigouvian tax theory.180 Despite these limitations, 
throughout this thesis, the proposition that a Pigouvian tax approach fosters the 
incentive for governments and the individual to reduce those negative 
externalities associated with the consumption of these targeted consumer 
commodities, is nevertheless tested.   
3.2! What!is!the!Pigouvian!Tax!Theory?!!
 
Pigouvian taxes are named after economist Arthur Pigou who developed the 
concept of economic externalities. Pigouvian taxes are those used to manage 
negative externalities by balancing the marginal social costs and marginal social 
benefits by using the tax system to address a particular human activity.181 It has 
also been defined as ‘a tax levied on an agent causing an environmental 
externality (environmental damage) as an incentive to avert or mitigate such 
damage.’182 
 
                                               
179 Coase, above n 16.  
180 Hunt Allcott, Sendhil Mullainathan and Dmitry Taubinsky, ‘Externalities, Internalities, and 
the Targeting of Energy Policy’ (Working Paper No 17977, National Bureau of Economic 
Research, March 2012) 2. 
181 See S Kallbekken, S Kroll, TL Cherry, ‘Do you not like Pigou, or do you not understand him? 
Tax aversion and revenue recycling in the lab’ (2011) 62 Journal of Environmental Economics 
and Management 53, 53-64. 
182 Organisation for Economic Co-operation and Development (OECD), Pigouvian Tax (OECD, 
2001) Glossary of Statistical Terms <https://stats.oecd.org/glossary/detail.asp?ID=2065>. 
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With respect to economic situations which have negative externalities present, 
Pigouvian taxes explain how to bring market forces together and how this can 
allow for better market efficiencies to operate.  
 
3.2.1! What!are!negative!externalities?!
Using the consumption of cigarettes, or tobacco as an example, while it is widely 
accepted that there is direct harm that can be attributed to individuals who are 
consumers of cigarettes and tobacco, there are also additional costs or harm to 
non-consumer third parties. This harm includes insurance and non-insurance 
externalities. Insurance externalities can ‘…cause many of the costs of smoking 
to be externalized by smokers to non-smokers or by heavy smokers to light 
smokers, if the insurers fail to make premium or coverage adjustments based on 
the insureds' smoking choices.’183 In this respect Hanson and Logue argue that 
such insurance externalities (or negative externalities) will exist where ‘insurers 
make virtually no distinctions in premiums’184 and so smokers and non-smokers 
alike will pay high premiums for insurances such as life insurances.185 There are 
other negative externalities involved with smoking cigarettes or consuming 
tobacco as well. For example, the harm caused by ‘passive smoking’ or as 
Hanson and Logue note ‘environmental tobacco smoke’ which is that smoke that 
is inhaled by others and not the actual smoker themselves.186 There is a growing 
body of evidence that indicates that the effects of passive smoking are having a 
substantial cost to society.187 These are some examples of negative externalities 
associated with the consumption of a product which are not reflected in the 
products price. In the next part of this Chapter, those negative externalities 
                                               
183 Jon D Hanson and Kyle D Logue, ‘The Costs of Cigarettes: The Economic Case for Ex Post 
Incentive-Based Regulation’ (1997–1998) 107 Yale Law Journal 1163, 1224. The authors note 
‘economists often contend that ex ante incentive-based regulation is superior to command-and-
control regulation (and perhaps even superior to performance-based regulation) because, under 
such an incentive-based approach, the regulator needs less information to counteract the relevant 
market failures.’  
184 Ibid 1225. 
185 Ibid. 
186 Ibid.  
187 See for example reports from the Office of Radiation and Indoor Air, US Environmental 
Protection Agency, ‘The Costs and Benefits of Smoking Restrictions: An Assessment of the 
Smoke-Free Environment Act of 1993 (H.R. 3434) (1994); US Department of Health and Human 
Services, The Health Consequences of Involuntary Smoking: A Report of the Surgeon General 
(1986).  
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associated with the consumption by individuals of both energy (derived from the 
combustion of fossil fuels) and SSB and HPFs are explored.  
 
3.2.1.1! Case!Study!1:!Human!Induced!Climate!Change!and!Negative!
Externalities!!
In Chapter 4 of this thesis, the climate change debate is thoroughly examined. 
Some may argue that because climate change is a naturally occurring 
phenomena, positive intervention is not required, however there is significant 
international consensus that human activities since the pre-industrial age have in 
some way contributed to unnatural climate change.188 These conclusions have 
been drawn from various scientific and economic analysis.189 Human activities, 
in particular the burning of fossil fuels (coal, for example) for energy production, 
have had an impact on the increased levels of greenhouse gases such as carbon 
dioxide (CO2), being emitted into the Earth’s atmosphere, the result being an 
unnatural ‘increase in global warming’190 ‘by around 0.7C [degrees Celsius].’191 
The effects of this warming, it is argued, have contributed to detrimental changes 
in the Earth’s climate where ‘[g]lobal average temperatures [have] risen 
considerably since measurements began in the mid-1800s’192 with ‘an increase 
in extreme weather conditions’193 where ‘oceans have warmed since 1950 and 
that they have stored more than 90 per cent of the increase in heat associated 
with global warming.194 As a result, climate change mitigation in order to 
address such negative externalities from such energy consumption for all 
                                               
188 See Chapter 4, Parts 4.1 – 4.6 of this thesis.  
189 Explanatory Memorandum, Carbon Pollution Reduction Scheme Bill 2009 (Cth) 3. 
190 Intergovernmental Panel on Climate Change (IPCC 2007), Summary for Policymakers in 
Climate Change 2007: The Physical Science Basis. Contribution of Working Group I to the 
Fourth Assessment Report of the Intergovernmental Panel on Climate Change, S Solomon, D 
Qin, M Manning, Z Chen, M Marquis, K B Averyt, M Tignor and H L Miller (eds) (Cambridge 
University Press, 2007) 5 < https://www.ipcc.ch/pdf/assessment-report/ar4/wg1/ar4-wg1-
spm.pdf>.  
191 Australian Government, Productivity Commission for the Prime Ministerial Task Group on 
Emissions Trading (Productivity Commission) (March, 2007), 62  
<http://www.pc.gov.au/research/supporting/emissions-trading/emissionstrading.pdf>. 
chs 1, 2. 
192Ross Garnaut, The Garnaut Review 2011, Australia in the Global Response to Climate 
Change, (Cambridge University Press, 2011) (Garnaut 2011), 4 
<http://www.garnautreview.org.au/update-2011/garnaut-review-2011/garnaut-review-
2011.pdf> 
193 Ibid 5. 
194 Ibid 9. 
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humans has now arguably become a domestic and global challenge.195 With 
respect to energy consumption, individual consumers will make their choices at 
the petrol pump, and what appears on their gas and electricity bills. They do not 
necessarily take into account the external social costs on the climate in their 
consumer decisions. According to the US Hamilton Project in 2011, ‘[t]he social 
costs associated with using carbon-intensive fuels also include climate 
change.’196 These social costs were noted to be almost $US120 billion in money 
terms in 2009. Other negative externalities include issues such as acid rain, 
ozone effects on agriculture, oil leaks and land degradation due to drilling and 
other fossil fuel extraction methods.197 
 
Taking the example from the US Hamilton Project, Figure 3.1 below 
illustrates the negative carbon external costs associated with electricity 
generation from a number of energy sources. Most concerning is that the 
external carbon costs (negative externalities or social costs) are highest for 
energy derived from existing coal and new coal.  
 
Figure 3.1 Private and Social Costs of Electricity Generation198 
                                               
195 Porter, above n 21, 20.  
196 Michael Greenstone and Adam Looney, ‘A Strategy for America’s Energy Future: 
Illuminating Energy’s Full Costs’ (The Hamilton Project, Strategy Paper, May 2011), 6 
<http://www.hamiltonproject.org/assets/legacy/files/downloads_and_links/05_energy_greensto
ne_looney.pdf 
197 Ibid.  
198 Ibid 15, where the authors note ‘Non-carbon social costs include only damages associated 
with operating the plant, not upstream costs from mining, drilling, or construction. *The non-
carbon social costs of nuclear power, including the risk of serious accidents, have not been 
quantified for this figure.’ 
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Figure 3.1 also demonstrates that the cost of coal is by comparison, lower than 
that of the other fuel sources. What this means is that it may well be an 
comparatively more attractive option for energy consumers. While these 
estimations have been drawn from a US perspective, they nevertheless illustrate 
the important factors that requires closer attention by all policy makers who have 
committed to reducing emissions. It is here that Pigouvian taxes can be utilised 
to address these external social costs, and to also encourage revenue recycling 
to support the energy industry investments into cleaner renewable energy 
technologies.  
!
3.2.1.2! Case!Study!2:!Obesity!and!Negative!Externalities!!
In Chapter 6 of this thesis, the effect that frequent consumption of unhealthy 
foods and drinks, such as SSBs and HPFs, which are high in sugar, energy, 
saturated fats, trans fatty acids or salt can have especially with respect to 
overweight or obesity issues in people and for some non-communicable 
diseases, is presented.199 Over the last three decades, obesity has become a 
serious health risk world-wide. While world famine is a global problem, 
especially in third world or developing countries, in many developed countries 
an obesity epidemic is presenting a threat to society.200 Obesity can have 
negative and detrimental impacts on an individual’s health as well as having 
accompanying negative externalities such as the burden on a society’s health 
system (which can be attributed to increased medical attention being required 
for those who suffer from obesity, overweight and related diseases) and a 
negative impact on a country’s Gross Domestic Product (GDP) (based on the 
argument that those suffering from overweight issues and obesity do not 
participate effectively in the workforce, due to related illness and disease). It is 
here that Pigouvian taxes too can be utilised to address these external social 
costs, in order to encourage consumers to switch their consumptions to healthier 
foods and behaviours to encompass healthier living.  
                                               
199 See generally Chizuru Nishida, Ricardo Uauy, Shiriki Kumanyika and Prakash Shetty, ‘The 
Joint WHO/FAO Expert Consultation on Diet, Nutrition and the Prevention of Chronic Diseases: 
Process, Product and Policy Implications’ (2002) 7(1A) Public Health Nutrition 245–50 
<http://www.who.int/nutrition/publications/public_health_nut9.pdf>. 
200 World Obesity Organization, Obesity Data Portal 
<http://www.worldobesity.org/aboutobesity/resources/obesity-data-portal/resources/charts/>.  
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3.3! The!Pigouvian!Tax!Approach!–!Case!Study!1:!
Addressing!Human!Induced!Climate!Change!
 
The factors and causes that contribute to human induced climate change are 
discussed in detail in Chapter 4 of this thesis. Particular focus is on pollution 
from the emissions of greenhouse gases such as carbon dioxide (CO2), which 
emanate predominately from the combustion of fossil fuels such as coal (as noted 
above). In this context, economic theory indicates that in an economy where the 
cost of reaching common agreement between parties is disproportionate, and 
where pollution is diverse, a Pigouvian environmental tax can promote the public 
interest, and eventually ‘almost certain[ly] [will] reduce GHG emissions 
efficiently’201 because it can dramatically incentivise consumer and business 
behaviour. 
 
Double dividends in such a scenario can also be evident.202 With respect to 
addressing the climate change question, governments can use associated tax 
revenues to compensate consumers additional costs (associated with the 
implementation of the tax), or to encourage advancements in technology for 
energy production, i.e. new or alternative processes for energy production or 
extraction which would have less of an impact on the environment or 
demonstrate lower emissions of greenhouse gases. The time path of 
environmental taxes are important in this context. As consumption of energy 
derived from finite sources (e.g. coal) decreases, so too should the Pigouvian tax 
that has been imposed on them. This is because marginal environmental damage 
also decreases over time. Supporting this position, Farzin argues that the time 
path of an environmental tax is more important than the levels at which the tax 
may be set.203  
 
                                               
201 Kenneth P Green, Steven F Hayward and Kevin A Hassett, ‘Climate Change: Caps vs Taxes’ 
(2007) 2 American Enterprise Institute for Public Policy Research 1, 5. 
202 See the discussion on double dividends in the context of a carbon tax in Chapter 5, Parts 
5.2.3.2 and 5.4 of this thesis.  
203 See Y H Farzin, ‘Optimal Pricing of Environmental and Natural Resource Use with Stock 
Externalities’ (1996) 62 Journal of Public Economics 31, 31-57. 
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Another consideration that needs noting is that while an environmental tax’s 
objective is to have positive effects on the environment, the opposite may be 
true. As environmental taxes are introduced, those firms, or even countries that 
have vested interests, may well increase extraction and production before their 
introduction, so as to limit future losses.204 Schob indicates that for an 
environmental tax to be most effective policy makers ‘must [therefore] try to 
delay extraction of the resource rather than reduce resource consumption in 
every period. To delay extraction however, an environmental tax is required 
which decreases over time.’205 Another issue is that the ‘government ends up 
having an incentive to keep the carbon levels high’,206 if they have committed 
the revenues collected from the environmental tax to fostering green initiatives, 
providing subsides, or a commitment to maintaining the carbon tax as revenue 
neutral.207 Again, these actions are contra to making positive inroads for 
environmental reform. Despite these concerns, there are examples where the 
adoption of environmental taxes have had a beneficial impact on the 
environment, significantly changing human consumptions away from a reliance 
on fossil fuels for energy and towards alternative renewable sources.208 A carbon 
or environmental tax should thus be seen as a strategy available to governments 
as a way forward in addressing their objectives for environmental reform. 
 
In order to support such a strategy, it must be acknowledged firstly that 
emissions of greenhouse gases such as carbon dioxide (CO2) associated with 
energy production is indeed a market failure. Economist Nicholas Stern 
emphasised this point noting that the ‘emission of greenhouse gases is a market 
failure’ and that unless there is an ‘appropriate policy in place, we do not bear 
                                               
204 Ronnie Schob, ‘The Double Dividend Hypothesis of Environmental Taxes – A Survey’ 
(CESifo working paper no. 946 category 1: Public Finance, May, 2003) 47-49 
<http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.556.5371&rep=rep1&type=pdf>.  
205 Ibid 49. 
206 ABC Radio National, ‘Carbon Tax: A Way Forward or Economic Ruin?’ (ABC National) 
Rear Vision, 18 August 2010 (Annabelle Quince and Monica Prasad) 
<http://www.abc.net.au/rn/rearvision/stories/2010/2977448.htm#>. 
207 For a detailed discussion on the concept of double dividends and the carbon tax , and the 
economic impact (if any) see Daniel McCoy, ‘Reflections on the Double Dividend Debate’ in 
Tim O’Riodan (ed), ECOTAXATION (London 1997) 201, 201. 
208 Refer to the examples of Denmark and Sweden, as discussed in more detail in Chapter 5, Part 
5.5  of this thesis. 
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the cost of damage.’209 However, creating and developing such a policy and an 
effective strategy meets obstacles in dealing with the issue of greenhouse gas 
emissions. These obstacles include that ‘the externality is long-term; it is global; 
it involves major uncertainties; and it is potentially huge scale.’210 
 
Generally, it has been maintained by environmental economists and 
policymakers that the aforementioned ‘obstacles’ are best addressed by 
switching from regulatory command and control mechanisms to indirect policy 
instruments (market instruments) such as the imposition of a carbon tax or an 
emissions trading scheme (also known as cap and trade scheme) (ETS).211 Their 
merit is widely recognised for providing a mitigating solution to the challenges 
of climate change. Unlike direct regulatory commands which offer no further 
incentive for reduced emissions once the pollution target is reduced, these 
indirect market methods have been shown to provide an ongoing inducement 
and reward to find ways to diminish pollution per unit production and to find 
superior substitute products with minor pollution outputs.212  
 
Environmental taxation that can effectively deal with negative externalities 
associated with energy consumption sourced from the combustion of fossil fuels, 
may be effectuated through the three primary mechanisms:  
•! a carbon or emissions (pollution) tax,  
•! an energy tax (on the final energy product e.g. electricity which is 
sourced from the combustion of fossil fuels) or  
•! a tax on the inputs themselves (e.g. coal).  
These three variants of an environmental tax are discussed in greater detail in 
Chapter 5 of this thesis, where it is postulated that taxation on pollution is the 
preferred approach in the form of a carbon or emissions tax.213 This type of 
‘pollution’ tax can promote ‘dynamic efficiency’, as not only is there an 
incentive for polluters to reduce emissions there is also inducement for perpetual 
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211 See Chapter 5, Parts 5.2 and 5.3 of this thesis  for an extended discussion on this point.  
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innovation of ‘cost effective abatement methods.’214 Ultimately, these incentives 
will socially engineer a change in behaviour.215 In terms of economic 
effectiveness, it has been argued that the approach to tax pollution can meet 
environmental objectives because ‘it diminishes the price of acquiescence with 
environmental regulation.’216 These ‘taxes have static efficiency gains where 
sectors are able to select least cost compliance methods.217  
3.4! The!Pigouvian!Tax!Approach!–!Case!Study!2:!
Addressing!the!Obesity!Epidemic!!
 
It has been noted in a number of studies that obese people will encounter higher 
lifetime costs than non-obese people, especially with regard to indirect factors 
such as lost time off work, disability and lower quality of life, earlier death and 
actual direct healthcare costs.218 These individual issues can also have 
externalised effects. In the case of obesity, the increase in overall health care 
costs, and the decrease in GDP productivity for society overall are some 
examples of the market failures (negative externalities) that require specific 
attention.219   
 
While the causes of obesity and overweight issues are complex, the consumption 
of unhealthy energy dense foods such as SSBs and HPFs have been shown to be 
a significant contributing factor.220 It is here that taxes can be implemented on 
these commodities as a strategy to reduce their consumption, while also 
addressing the negative externalities. Under the food choice constraint theory, 
by increasing the price in non-healthy foods such as SSBs and HPFs, consumers 
when faced with choice, can be encouraged to make shifts towards healthier 
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216 Piddington and Scrimgeour, above n 214, 5.  
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219 Organisation for Economic Co-operation and Development (OECD), Obesity and the 
Economics of Prevention. Fit Not Fat (Paris, 2010) <http:// www.oecd-ilibrary.org/social-issues-
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diets.221 Where this occurs, consumer demand for SSBs and HPFs will fall, with 
a shift to substitute foods and beverages that are not taxed such as fresh fruit and 
vegetables. Powell et al, in their 2009 study found that the higher the price of 
particular unhealthy foods, the lower their consumption, which leads to lower 
calorific intake, and a corresponding lower population-level BMI. They also 
noted that small differences in prices had little effect, but where there were larger 
price increases this did have an effect on changes in consumption and weight 
outcomes. In addition, when looking at sub-populations, they found that younger 
aged consumers and frequent consumers were most likely to change their 
behaviours and consumption substitution choices in response to changes in 
prices.222 Interestingly, Mytton et al in their 2012 study found that even where 
changes in consumption were small, this nevertheless could have positive 
benefits overall on the risk factors, and address health outcomes in a beneficial 
way across the whole of the population as well as lessening the associated 
negative externality costs.223  
3.5! Limitations!of!the!Pigouvian!Tax!Approach!
 
It is acknowledged at this stage of this thesis that there are some limitations 
associated with the Pigouvian tax approach. The Coase theory, put forward in 
1960 by Ronald Coase was highly critical of the Pigouvian tax approach, 
viewing Pigou as a radical government interventionist.224 Hovenkamp in 2008 
however posited that Coase’s writings were actually based on those put forward 
by Pigou.  
 
Coase firstly argued that the concept of externalities was very complex. By using 
the example of emissions of pollution from an industrial operation and 
complaints from surrounding residents, under a Coasian approach it could be 
argued that would be unfair to impose a tax on the industrial operation with 
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respect to its pollution emissions, in those circumstances where the industrial 
operation’s existence was evident well before residential areas were established, 
thereby supporting their legal right to emit. Coase instead would encourage 
residents to enter into bargaining or negotiation with the industrial operation.225 
Secondly, rather than focusing on taxation to correct market inefficiencies, the 
Coase theory stipulates that when there are complete competitive markets 
without transaction costs, regardless of how property rights are divided, it is the 
market that will support an efficient set of inputs and outputs to and from 
production-optimal distributions In other words, where there is a conflict of 
rights, these can be resolved between the parties through as system of bargaining 
or negotiation. Through this process, parties can reach a situation that is more 
agreeable than one where property rights are assigned to them.226 Here, it is 
argued that a Pigouvian tax is absolutely unnecessary. Thirdly, even where there 
are transaction costs scenarios, Coase puts forward the argument that there is 
still a requirement to balance the cost of government intervention with that of 
voluntary negotiation. In this regard, Hovenkamp noted that both Coase and 
Pigou believed that markets were best placed at redeploying resources, however, 
Coase was more adverse to government interventions.227  
 
There have been criticisms of Coase’s approach to  his treatment of bilateral 
monopoly markets however.228  While Pigou defined these markets as 
‘conditions under which the relations between individual buyers and sellers are 
not rigidly fixed by a surrounding market’229 recognising  the contract processes 
in an economy, Coase ‘glossed over the fact that bilateral monopolies, a common 
environment for common-law disputes, were characterised by significant 
transaction costs.’230 Other limitations of  the Coasian approach can also be  put 
forward Firstly, for a Coasian solution to be effective, the market needs to be 
developed. In reality however this is not always the case. For example, China’s 
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energy market and economy is in a transformative stage.231 Further, there will 
always be a need to consider transaction costs in a bargaining situation, where 
the feasibility of voluntary consultation will be dependent on these transaction 
costs. Where such costs are determined to be greater than the social benefits, the 
question remains – why have such negotiation. Most concerning is that under 
the Coasian approach, voluntary negotiation requires that property rights are 
clearly defined. However, this cannot always be achieved, for example, in 
delineating property rights associated with environmental resources.  
 
Notably, Arthur Pigou in 1954 also conceded some shortcomings accompanying 
the theorised Pigouvian tax approach. He noted ‘[i]t must be confessed, however, 
that we seldom know enough to decide in what fields and to what extent the 
State, on account of [the gaps between private and public costs] could interfere 
with individual choice.’232 In other words, the pure economic approach assumes 
that we have knowledge of what the market will actually do. In reality such 
knowledge is unknown. For example, it can be argued where consumers are 
inattentive to costs for certain commodities, they will not make optimal 
decisions, and this will affect the desired outcomes of the Pigouvian tax.233  
 
To optimise the effect of the Pigouvian taxes however, it has been suggested that 
policymakers can use ‘nudges’. For example, with respect to shifting energy 
consumption ‘[i]nformation provision programs such as appliance and vehicle 
energy use tags are one example, as these both draw attention to energy costs 
and inform the informed.’234 Such an approach can positively affect mis-
optimising consumers choices, but not those of rational consumers.  
!
3.5.1! Case!Study!1:!Human!Induced!Climate!Change!!
3.5.1.1! Setting!the!tax!
There is some debate as to whether or not carbon taxes or taxes on pollution, in 
practical terms, would actually reduce carbon emissions, thereby addressing 
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problematic human induced climate change.235 The answer to this issue rests 
predominantly on whether there are indeed sufficient incentives created under 
such a scheme to galvanise firms and consumers to seek alternatives to the 
consumption of emission-intensive energies. Cooper argues, the short-term 
results of a tax would be ‘relatively low – energy consumption is deeply 
embedded in modern economies’, 236 however, in the long term the ‘response 
will be much larger.’237  
 
One further issue to consider is the determination of the level of tax that should 
be imposed in order to address the negative externality – that is: what level of 
tax should be imposed on pollution? A perceived disadvantage of a carbon or 
pollution tax is that while a tax rate can be set, where the marginal costs to the 
economy are fixed, there is no certainty as to the levels of emissions reductions 
that can be achieved.238 As noted by Hanson and Logue: 
The difficulty that the Pigouvian tax presents to the regulator lies hidden in the choice of 
the optimal tax rate. For the regulator to arrive at the efficient tax rate, she must first 
determine what the efficient activity levels and care levels are.239 
 
In answer to this, in this thesis it is postulated that a carbon tax can at least give 
‘certainty about price impact’,240 especially in the short term. It has been 
recognised that this may not be the case in the long term where there may be less 
certainty about price impact, however, this issue can be addressed by adjusting 
the carbon rate ‘over time to reflect new emissions targets as the international 
architecture matures and scientific understanding of the global mitigation effort 
improves’,241 and this can be achieved quite simply through the tax system itself. 
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Of course a balance between price certainty and reducing emissions needs to be 
struck, as the ‘price-quantity relationship will not stay constant.’242 Despite such 
uncertainties, ‘reductions can [nevertheless] be balanced against the economic 
cost of achieving those reductions as represented by the marginal cost of 
abatement.’243 A carbon or pollution tax ‘does this automatically because profit 
maximising firms will operate at the point where marginal abatement costs equal 
the tax rate.’244 In this manner, it is argued that businesses as well as consumers 
‘can rationally plan to reduce their carbon footprint through their capital 
purchase decisions as well as through their use of current capital.’245  
!
3.5.1.2! Political!Interferences!
There are also political interferences that need to be considered. As an example, 
where the majority of a country’s voters are pro green, and support the mitigation 
of climate change as an imperative, legislators will respond accordingly. Where 
tax is implemented as a strategy to address the issue, lobbying by ‘pro green’ 
groups or associations may have an effect on the level of taxes implemented. It 
may be that legislators are influenced to impose a level of tax higher than 
required. This would have an undesired excessive negative effect on production 
and supply levels. Alternatively, there may be the situation where legislators, 
who are interested in their own election and re-election, will be ‘responsive to 
the preferences and judgements of their own constituents and those of powerful 
interest groups.’246 As occurred in Australia in recent times, anti-energy tax 
lobbyists, which included the influences of large energy companies, arguably 
had such an impact on the Abbott Liberal government’s position on the issue of 
Australia’s climate change mitigation policy and strategies that were already in 
place. At the time, a number of reasons were put forward by the Abbott Liberal 
government as to why they abolished the existing Australian ‘carbon tax’.247 The 
reasons put forward included lowering cost of living for average Australians, 
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lowing retail electricity prices in order to boost economic growth, to reduce 
compliance costs for the 370 liable entities and to remove 1000 pages of primary 
and subordinate legislation.248 However, it could easily be argued that it was 
political pressure which actually contributed to the abolishment of the Australian 
carbon pricing mechanism (CPM) (a fixed price ETS, which operated akin to a 
‘carbon tax’) which had been implemented by the previous Gillard Labor 
government in July 2012.249 
 
In Chapter 5, this thesis examines the Australian approaches taken in addressing 
its human induced climate change mitigation obligations over the last 10 years, 
including a detailed overview of Australia’s current Clean Energy Regulator’s 
roles and responsibilities. It is the contention of this thesis that whilst the carbon 
pricing mechanism (CPM) in Australia which was based on an ETS variant may 
have had it flaws, it should not have been abolished without an incoming taxation 
alternative. The best alternative would have been the implementation of an 
alternative carbon or pollution tax.250  
!
3.5.2! Case!Study!2:!Obesity!Epidemic!
!
3.5.2.1! Setting!the!tax!
Of similar concern is the determination of the level of tax and the type of tax that 
should be imposed in order to address the negative externalities associated with 
the obesity epidemic such as the associated overall health costs for a society and 
external pressures on the health system. In Chapter 7, an additional tax is 
proposed to be placed on SSBs and HPFs via the existing Australian GST Tax 
System. It is proposed that this rate be implemented on defined SSBs and HPFs. 
This tax level can be subject to ongoing review and adjusted accordingly.  
 
3.5.2.2! Political!Interferences!
As with climate change policies, there are also political and social interferences 
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that need to be considered by the government in addressing health and obesity 
issues for Australians. For example, there may be the situation where legislators, 
who are interested in their own election and re-election, may or may not be 
‘responsive to the preferences and judgements of their own constituents and 
those of powerful interest groups.’251 As recently as September 2017, for 
example, the Australian federal government faced fresh calls to introduce a sugar 
tax as one strategy to tackle the growing Australian obesity epidemic. The 
Obesity Policy Coalition, a group made up of 34 health and community groups, 
put forward an Obesity Action Plan for Australia which noted: 
1! Time-based restrictions on TV junk food advertising to kids; 
2! Set clear food reformulation targets; 
3! Make the Health Star Rating mandatory by July 2019; 
4! Develop a national active transport strategy; 
5! Fund weight-related public education campaigns; 
6! Introduce a 20% health levy on sugary drinks; 
7! Establish a national obesity task force; and 
8! Develop and monitor national diet, physical activity and weight guidelines.252 
 
However, the calls for the introduction of a sugar tax were promptly rejected by 
the then Prime Minster, the Hon. Malcolm Turnbull, who commented: ‘I think 
we have enough taxes and there are enough imposts on us all when we go to the 
supermarket and we go shopping. … The other thing is too where do you draw 
the line? There is a lot of sugar in a bottle of orange juice, are you going to put 
a tax on that?’253 It could be argued that the current Australian government was 
conscious of the backlash they would have received from the food industry if 
they did support this sugar tax approach.254  
3.6! Conclusion!
 
Throughout this thesis it will be demonstrated that consumption of energy 
derived from the combustion of fossil fuels, and consumption of SSBs and HPFs 
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have negative externalities (social costs/ market failures) associated with them, 
as neither take into account, in their prices to consumers, the external costs 
associated with their consumption. In order to address these negative 
externalities, and to alter human behaviour, it is postulated, that under the Third 
pillar, which supports the extended purpose of taxation, the Pigouvian tax 
approach has an application in both instances. A Pigouvian tax approach (market 
based) can allow for costs associated with negative externalities to be kept to a 
minimum. Indeed, such an approach can also provide additional tax revenues for 
governments, which can then be recycled in order to deal with these negative 
externalities. Chapter 5 of this thesis puts forward how taxation is the economic 
tool of choice to abrogate human induced climate change. It is postulated that a 
carbon tax, operating under an economic incentive system, should be the 
preferred instrument. Carbon taxes seek to counter the problem of human 
induced climate change through indirect regulation and can foster low carbon 
lifestyles.255 In addition, in Chapter 7 of this thesis it is argued that that taxation 
can tackle the obesity epidemic by addressing both individual consumption 
behaviours, while also dealing with the negative externalities associated with 
consumption of SSBs and HPFs. 256  
 
Both issues relate domestically and globally and require collective support and 
action to ensure effective mitigation.  The thesis’ objective is to develop an 
approach to address these separate, but still interrelated problems, in the most 
effective and efficient manner.  
 !
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Chapter!4:!!Case!Study!1!–!Human!Induced!Climate!Change!
and!its!‘Causes’!!
4.1! Introduction!
 
In this Chapter, the second research question is addressed: What type of human 
behaviours and /or consumptions need addressing? Here the ‘climate change 
problem’ and its causes as it applies both globally and domestically in Australia 
is articulated. Whilst there are arguments that climate change is a naturally 
occurring phenomenon (therefore, there is no need for human intervention to 
address it), there is significant international consensus from scientists, 
economists and political leaders that anthropogenic activities since the pre-
industrial age have significantly contributed to unnatural climate change.257 
Such activities, in particular the burning of fossil fuels for energy production, 
have had an impact on the increased levels of greenhouse gases (GHGs) such as 
harmful carbon dioxide (CO2), being emitted into the Earth’s atmosphere, the 
result being an unnatural increase in global warming ‘by around 0.7C [degrees 
Celsius].’258 The effects of this warming, it is argued, have contributed to 
detrimental changes in the Earth’s climate where ‘global average temperatures 
have risen considerably since measurements began in the mid-1800s’,259 
‘weather patterns have been affected’260 together with unnatural ‘changes in the 
oceans and sea level.’261 On 14 February 2014, Lord Nicolas Stern commented 
that since he issued his seminal report on climate change in 2006, there has been 
so much ‘widespread global change [in the climate system] that it would be very 
unwise to ignore.’262 These sentiments are supported in this thesis, where it is 
accepted that climate change is not only a natural occurrence but has also been 
negatively affected since the pre-industrial age by human activities. Further, it is 
                                               
257 Explanatory Memorandum, Carbon Pollution Reduction Scheme Bill 2009 (Cth) 3. 
258 Productivity Commission, above n 191, chs 1, 2. 
259 Ross Garnaut, The Garnaut Climate Change Review – Final Report (Garnaut, 2008) 
(Cambridge University Press, 2008), 78. 
260 Ibid 82. 
261 Ibid. 
262 Nicholas Stern, ‘Climate Change is Here Now and it Could Lead to Global Conflict’, The 
Guardian (online), 14 February 2014 
<http://www.theguardian.com/environment/2014/feb/13/storms-floods-climate-change-upon-
uslord-stern>.  
 
 
 
 
90 
also accepted that addressing human induced climate change and its mitigation 
has become an enormously significant global challenge.263  
 
This Chapter outlines the climate change debate in detail where the issues 
covered in this Chapter are vital to the thesis given that the climate change 
problem, and how taxation can be used as a market tool to address its ‘causes’ 
represents part of the thesis’ actual structural foundation.  
 
4.2! What!is!Human!Induced!Climate!Change?264!
 
According to Art 1[3] of the United Nations Framework Convention on 
Climate Change (UNFCCC), the climate system is ‘the totality of the 
atmosphere, hydrosphere, biosphere and geosphere and their interactions.’265 
Changes in the Earth’s climate system or ‘climate change’ has been described 
as a ‘continuing natural phenomenon.’266 The cyclic orbit of the Earth around 
the Sun and natural volcanic or seismic activity has seen the Earth’s climate 
being affected for millions of years. However, the last 100 years has seen an 
increase in global warming, resulting in, arguably, extraordinary and 
unnatural climate change. 
 
It has been suggested that up until the 20th century, climate change had 
‘occurred more slowly allowing communities and ecosystems to adapt 
gradually or to migrate to more suitable habitats.’267 However, there has been 
an ‘apparent acceleration in climate changes over the past 200 years [which 
has occurred] at a time when high population densities prevent large scale 
migration.’268 Gumley notes that the ‘balance of scientific evidence suggests 
that this problem has been caused by human activities such as fossil fuel 
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consumption, deforestation and agriculture.’269 Indeed, the increased impact 
of human-precipitated climate change has been recognised as a new 
phenomenon and it now poses ‘one of the most crucial environmental, social 
and economic challenges in recent history.’270 It has also been put forward 
that ‘physical systems over the last 50 years, including increases in global 
oceanic heat content, increases in sea level, shrinking of alpine glaciers, 
reductions in Arctic sea ice extent, and reductions in spring snow cover’271 
can be attributed to human influences. Accordingly, the United Nations 
Framework Convention on Climate (UNFCCC) has widely defined climate 
change as the ‘change of climate which is attributed directly or indirectly to 
human activity that alters the composition of the global atmosphere and which 
is in addition to natural climate variability observed over comparable time 
periods.’272  
4.3! The!International!View!on!Human!Induced!Climate!
Change!
 
In the last two decades, human induced climate change as evidenced by global 
warming has been the focus of the Intergovernmental Panel on Climate Change 
(IPCC).273 In 2007, the IPCC in its Working Group I (WGI, 2007) report 
commented that ‘[w]arming of the climate system is unequivocal, as is now 
evident from observations of increases in global average air and ocean 
temperatures, widespread melting of snow and ice, and rising global average sea 
level.’274 In October 2013, the IPCC released its Fifth Assessment Report which 
highlighted that unnatural climate change is continuing to be a serious issue on 
                                               
269 Ibid. 
270 Explanatory Memorandum, Carbon Pollution Reduction Scheme Bill 2009 (Cth) 3. 
271 Intergovernmental Panel on Climate Change (IPCC 2007), Summary for Policymakers in 
Climate Change 2007: The Physical Science Basis. Contribution of Working Group I to the 
Fourth Assessment Report of the Intergovernmental Panel on Climate Change, S Solomon, D 
Qin, M Manning, Z Chen, M Marquis, K B Averyt, M Tignor and H L Miller (eds) (Cambridge 
University Press, 2007) 113 < https://www.ipcc.ch/pdf/assessment-report/ar4/wg1/ar4-wg1-
spm.pdf>.  
272 United Nations Framework Convention on Climate Change (UNFCCC), opened for signature 
4 June 1992, 1771 UNTS 107 (entered into force 21 March 1994) art 1[2], < 
http://unfccc.int/resource/docs/convkp/conveng.pdf>. 
273 The Intergovernmental Panel on Climate Change is a scientific international body, which 
operates under the auspices of the United Nations (UN). It ‘reviews and assesses the most recent 
scientific, technical and socio-economic information produced worldwide relevant to the 
understanding of climate change.’ See < http://ipcc.ch/organization/organization.shtml>. 
274 IPCC 2007, above n 271.  
 
 
 
 
92 
a global scale. They noted that based on historical data documenting changes in 
the climate system since the mid-19th century, both the oceans and the 
atmosphere have warmed, the icecaps have reduced in size, global sea levels 
have risen and there has been a rise in the amounts of unnaturally produced 
greenhouse gases in the atmosphere.275 In addition, they noted that there have 
been many extreme changes in weather and climate since the 1950s. With 
respect to the atmosphere, the WGI 2013 commented on significant warming 
trends of land and ocean surfaces, where ‘the globally averaged combined land 
and ocean surface temperature data as calculated by a linear trend, show a 
warming of 0.85 [0.65 to 1.06] degrees C. over the period 1880 to 2012 … [with 
the] total increase between the average of the 1850–1900 period and the 2003–
2012 period is 0.78 [0.72 to 0.85] degrees C.’276 Refer to Figure 4.1 below.   
 
 
Figure 4.1 Surface Temperatures 1850–2012277 
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Figure 4.2 below indicates:  
(a) a fall in Northern Hemisphere spring snow cover (March to April) from 
the 1920s to 2012;  
(b) a significant drop in the artic summer sea ice extent from 1900 to 2012;  
(c) an upward trend in the global average upper ocean heat content; and  
(d) a significant upward spike in the global average sea levels.  
 
The shadings indicate uncertainties in the data collected from the varying 
datasets analysed by the IPCC, in WGI, 2013. The data together indicate that 
there has been significant global warming, as indicated by such changes in the 
climate since at least the early 1900s.  
 
Figure 4.2 Indicators (Observed) of a Changing Global Climate278 
!
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4.4! The!Australian!View!on!Human!Induced!Climate!
Change!
 
From an Australian perspective, in 2008 Garnaut, in The Garnaut Climate 
Change Review,279 relying predominantly on data from the Intergovernmental 
Panel on Climate Change (IPCC) 280 added that evidence of climate change due 
to increased human activities281 was already apparent, with an increase in global 
temperatures282 and rising sea levels.283 A later review in 2011, noted that ‘new 
data and analysis’284 now point to ‘the bad end to what had earlier been identified 
as the range of possibilities for human-induced climate change’285with Garnaut 
stating that global warming is continuing to be problematic, where: 
Global average temperatures have continued to track a warming trend. The year 2010 
ranked with 2005 and 1998 as the warmest on record, with global average temperatures 
0.53% above the 1961–90 mean … [in addition] rising sea levels continue to track the 
upper levels of modelling.286  
 
4.5! The!Sources!or!Causes!of!the!Global!Warming!
Phenomena287!
 
In his section, a brief overview of how the natural phenomena of greenhouse 
gases (GHGs) and the greenhouse effect have been negatively disturbed by 
human produced additional carbon dioxide (CO2) and other GHGs which are 
being emitted into the Earth’s atmosphere is further illustrated. The resultant 
enhanced greenhouse effect is contributing to the unnatural warming of the 
Earth, and unnatural human induced climate change. It is important to firstly 
                                               
279 Garnaut 2008, above n 259, 89. 
280 Ibid, citing Intergovernmental Panel on Climate Change, Climate Change 2007: The Physical 
Science Basis. Contribution of Working Group I to the Fourth Assessment Report of the 
Intergovernmental Panel on Climate Change (IPCC 2007), Susan Solomon, Dahe Qin, Martin 
Manning, Zhenlin Chen, Melinda Marquis, Kristen Averyt, Melinda Tignor and Henry L Miller 
(eds) (Cambridge University Press, 2007) 10, 47, 237, 270.  
281Garnaut 2008, above n 259, 82–3. 
282Ibid 78. 
283 Ibid 79–80. 
284 Garnaut (2011), above n 192, x. 
285 Ibid. 
286 Ibid x, xi. 
287 This section has been drawn in part from the thesis’ authors previous publication. See: Lidia 
Xynas, ‘Climate Change Mitigation: Carbon Tax – is it the Better Answer for Australia?’ (2011) 
26 Australian Tax Forum: A Journal of Taxation Policy, Law and Reform 340–95. 
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understand from what and where these unnatural emissions emanate, in order to 
determine what policies a government has at its disposal to address them.  
 
4.5.1! The!Greenhouse!Effect!
GHGs and the greenhouse effect occur naturally and have a significant impact 
on the temperature on Earth. The natural greenhouse effect has been explained 
as follows:   
The Earth’s atmosphere acts like the roof of a greenhouse allowing short-wavelength 
(visible) solar radiation from the sun to reach the surface, but absorbing the long-
wavelength heat that is emitted back. This process is referred to as ‘the greenhouse effect’, 
and the gases that absorb the emitted heat are known as greenhouse gases.288  
 
Garnaut noted that ‘whilst greenhouse gases make up a tiny proportion of the 
atmosphere, around 1%, their presence has a huge effect on the temperature on 
Earth.’289  The greenhouse effect is a natural occurrence where greenhouse gases 
are necessary to sustain life on earth and without them the Earth would be a 
frozen wasteland.  
 
4.5.1.1! Human!Activity!and!the!Greenhouse!Effect!
When too many greenhouse gases are emitted into the atmosphere however, 
overwarming of the Earth occurs. It is this overwarming that contributes to 
unnatural changes in the Earth’s climate system, where:  
the greenhouse gases with the greatest influence on atmospheric warming are water 
vapour (H2O), carbon dioxide (CO2), nitrous oxide (N2O), methane (CH4) and ozone 
(O3). In addition, there is a range of human-made halocarbons … that are present in small 
amounts but are potent and contribute significantly to the total warming.290  
!
4.5.1.1.1! The!International!view!
The IPCC WG1 2013 indicated that ‘the atmospheric concentrations of the 
greenhouse gases carbon dioxide (CO2), methane (CH4), and nitrous oxide 
(N2O) have all increased since 1750 due to human activity. In 2011 the 
concentrations of these greenhouse gases were 391 ppm11, 1803 ppb, and 324 
ppb, and exceeded the pre-industrial levels by about 40%, 150%, and 20%, 
respectively.’291 The IPCC WG1 2013 also stated that the dominant influence on 
global warming is from increased carbon dioxide (CO2) concentrations in the 
                                               
288 Garnaut 2008, above n 259, 82. 
289 Ibid.  
290 Ibid.  
291 IPCC 2013, above n 275, 9. 
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atmosphere since pre-industrial times. These CO2 emissions are said to be from 
fossil fuel burn offs and ‘net land use change emissions.’292 This was also noted 
in the study by Le Quéré et al in 2012, who commented that human produced 
emissions were made up of 87% from the burning of fossil fuels, 4% related to 
industrial processes and 9% related to forest clearing and land change uses.293  
 
4.5.1.1.2! The!Australian!view!
Australia has also recognised the detrimental influence of human activities on 
the climate. Garnaut in his 2008 Review noted that ‘carbon dioxide emissions 
from fossil fuels are the largest and fastest-growing source of greenhouse gases 
… [where they] have expanded by 3 per cent a year in the early 21st century’.294 
In his 2011 Review, Garnaut commented that ‘[e]missions from fossil fuels are 
the largest source of atmospheric carbon dioxide from human activities … 
[noting that between] 2000 and 2008, the annual increase in fossil fuel emissions 
grew to 3.4 per cent.’295 In his 2011 Review, Garnaut also indicated that growth 
in emissions in Australia will mainly be a result of: 
increased economic activity on energy demand [and] … through the emissions that are a 
by-product of the extraction of natural gas and coal … where the strongest growth in 
emissions over the coming decade is expected to be dominated by the extraction and 
preparation of energy resources for export.296 
 
Garnaut, in the 2011 Review further commented that Australia’s energy 
resources will be in high demand because they are to ‘provide fuel for the growth 
in China and India in the years ahead.’297 In 2015, Australia was still committed 
to increase energy exports in order to satisfy energy demands from China, India 
and Southeast Asia.298 According to the US Energy Administration Information, 
‘Australia was the world's largest coal exporter in 2015 and the second-largest 
                                               
292 Ibid. 
293 See Corinne Le Quére et al. ‘The global carbon budget 1959–2011’ (2012) 5(2) Earth System 
Science Data Discussions, 1107.  
294 Garnaut 2008, above n 259, ch 3, 55. 
295 Garnaut 2011, above n 192, ch 1, 3. 
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<https://ihsmarkit.com/products/global-coal-news-analysis.html>. 
 
 
 
 
97 
liquefied natural gas (LNG) exporter in 2015.’299 Australia exported close to 
70% of its total energy production in 2015.300  
 
4.5.1.1.3! Developing!and!Developed!Countries’!Emissions!
In the 2008 Review, Garnaut also argued that it was up to richer developed 
countries such as Australia to address unnatural emissions, commenting that at 
that time ‘Australia’s per capita emissions are the highest in the OECD and 
among the highest in the world. Emissions from the energy sector would be the 
main component of an expected quadrupling of emissions by 2100 without 
mitigation.’301 By the time the 2011 Review was released, Garnaut noted that the 
divide in projected growth in emissions between developed and developing 
countries had changed. In the 2011 Review, Garnaut indicated that ‘[d]eveloped 
country emissions are now expected to fall slightly between 2005 and 2030 
under business as usual. Developing country emissions are expected to rise a bit 
more rapidly than anticipated in 2008.’302  
 
With respect to developing countries, the basis for these assumptions lie in the 
fact that they are endeavouring to ‘catch up’ in order to participate in the new 
post industrial age, and as a consequence are experiencing high demand for 
energy. For example, ‘China is the world’s most populous country with a fast-
growing economy that has led it to be the largest energy consumer and producer 
in the world.’303 In recent times, China has relied heavily on coal for energy 
production. Indeed, in 2012 coal made up 69% of China’s total energy 
consumption. China’s reliance on coal has meant that it is also one of the highest 
emitters of unnatural greenhouse gases in the world on a per capita basis.304  
 
                                               
299 US Energy Information Administration, Australia (7 March 2017) < 
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Without effective policies and strategies to promote and incentivise mitigation, 
global emissions will continue to rise. It is predominantly these carbon dioxide 
(CO2) and other GHG emissions from the combustion of fossil fuels that must 
be addressed by the global community.  
4.6! Human!Induced!Climate!Change,!its!Causes!and!the!
Sceptics!
 
It is important to acknowledge at this stage that there is no unanimous consensus 
on the issue of human induced climate change. Economists such as Bjorn 
Lomborg do not believe climate change is a consequence of human action, rather 
describing pollution as ‘exaggerated’ and that a climate resolution will emulate 
naturally in the future as a consequence of the economy rising to a level required 
to adapt to changes.305 Uncertainties in the science and modellings that attempt 
to anticipate future climate change are used by sceptics to try to destabilise the 
argument that there is human induced climate change since the pre-industrial 
era. It is argued, for example, that even if it is accepted that humans are 
contributing to climate change, we also know that ‘climate changes are induced 
by natural forcing (e.g., volcanoes and variations in solar activity) as well as by 
unforced internal variability in the climate system.’306 Sceptics argue that to try 
and attribute what levels relate to natural and unnatural forces is a very inexact 
science.  
 
Secondly, there are a number of models put forward by scientists trying to 
determine the levels of human induced greenhouse gases, all of which have 
varying outcomes. Sceptics argue that predictions on the amounts of greenhouse 
gases being emitted as a result of human activities (burning of fossil fuels and 
aerosols) require determination, and outcomes depend on which models are 
                                               
305 Bjorn Lomborg, ‘Cool It: The Skeptical Environmentalist's Guide to Global Warming’ 
(Random House, 2007). Lomborg presents an alternative view that panic associated with climate 
change is not warranted, and that policy makers should focus ‘our resources on more immediate 
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used. For example, Ruosteenoja et al comment that the ‘response to greenhouse 
gas and aerosol forcing differs between various models, [with] simulated 
regional climate changes being particularly model-dependent.’307  
 
There has also been some political downplaying of the climate change issue. In 
its February 2014 report, the United Kingdom MET Office for the Center for 
Ecology and Hydrology (Natural Environment Research Council) addressed the 
recent storms and floods in the UK, and the UK Chief Scientist Dame Julia 
Slingo made a case for human induced climate change, however acknowledged 
also that: 
issues of detecting changes in storminess and rainfall … the process of then attributing 
even some aspects of those changes to anthropogenic climate change remains challenging 
[noting too that] … In terms of the storms and floods of winter 2013/2014, it is not 
possible, yet, to give a definitive answer on whether climate change has been a contributor 
or not.308  
 
Subsequently, Lord Lawson309 criticised climate scientists for their 
unsubstantiated claims linking human activities to climate change, commenting 
that ‘[c]limate and weather is quite extraordinarily complex and this is a new 
form of science. All I blame them for is pretending they know when they 
don't.’310 Others have also responded to these sceptical views. In 2014, Britain’s 
energy secretary, Ed Davey commented that such ‘“climate change denying 
conservatism” could create a diabolical cocktail that threatens the structure of 
UK climate change and energy policy.’311 He argued that many conservative 
politicians are fostering a denial of science by focusing on ‘any anomaly in the 
                                               
307 Ibid. 
308 MET Office, The Recent Storms and Floods in the UK (February 2014) Center for Ecology 
and Hydrology, Natural Environment Research Council < 
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 <https://www.telegraph.co.uk/news/weather/10635242/Lord-Lawson-denies-floods-are-
linked-to-climate-change.html>, quoting Lord Lawson, a former UK chancellor and ex 
politician. His comments were made on Radio 4's Today program on 13 February 2014.  
310 Terry Macalister, ‘UK Storms Should be Catalyst for Climate Change Treaty, Says Ed 
Davey’, The Guardian (online), 14 February 2014 
 <http://www.theguardian.com/environment/2014/feb/13/uk-storms-climate-change-ed-
davey>. 
311 Rowena Mason, ‘Climate Change Policy at Risk Because of Denial and Fear, Ed Davey 
warns’, The Guardian (online) 13 February 2014 <http://www.theguardian.com/uk-
news/2014/feb/13/climate-change-policy-britain-at-risk-ed-davey-environment-secretary> 
(note that the reference to ‘diabolical’ picks up on the famous Ross Garnaut quote ‘climate 
change is a diabolical problem’). 
 
 
 
 
100 
climate data to attempt to discredit the whole’312 and that is a dangerous position 
for them to take because they are ‘undermining public trust in the scientific 
evidence for climate change ... and that ... we can see around us today the 
possible consequences of a world in which extreme weather events are much 
more likely.’313  
 
Despite these criticisms, this thesis takes the position that ‘it is extremely likely 
that human influence has been the dominant cause of the observed warming 
since the mid-20th century’,314 and that based on the majority of available 
science, human activity has directly contributed to changes within the climate 
system. Based on this core assumption, this thesis in Chapter 5 evaluates how 
the human induced ‘causes’ of climate change can be addressed, by focusing on 
the third research question: What considerations need addressing in order to 
implement taxation as a social engineering tool? 
 
4.7! Conclusion!
 
Climate change is undeniably one of the most important strategic and regulatory 
issues facing domestic and global communities. This Chapter articulates the 
climate change debate and highlights that whilst the science of climate change 
is not a precise discipline, the majority of the available modellings and scientific 
data sets indicate a sufficient basis for the conclusion that continuous human 
induced climate change has been occurring since the pre-industrial age. This 
Chapter highlights that highest external social costs, i.e. those that contribute the 
most to human induced climate change and global warming are associated with 
energy consumption derived from the combustion of fossil fuels, which 
contribute to the majority of harmful CO2 and other GHG emissions into the 
atmosphere.  
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In the next Chapter, a number of regulatory and market based approaches that 
have been adopted by various countries across the developed world to address 
the ‘causes’ of human induced climate change are examined. Chapter 5 will 
illustrate how traditionally environmental measures have been enforced through 
‘command and control’ regulations that have aimed to ‘prohibit behaviour 
damaging to the environment.’315 However, this thesis will argue that this type 
of approach is inadequate in the absence of other mechanisms and tools, 
particularly where pollution comes from a range of ‘varied and diffuse sources 
with an incremental or cumulative effect.’316 In the next Chapter of this thesis, 
in addressing the third research question: What considerations need addressing 
in order to implement taxation as a social engineering tool? - it will be postulated 
that economic approaches, and in particular carbon or pollution taxes are the 
appropriate policy tools that can effectively and efficiently address these 
obstacles. 
 !
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Chapter!5:!Taxation!and!Social!Engineering:!Case!Study!1_!
Addressing!the!‘Causes’!of!Human!Induced!Climate!Change!
5.1! Introduction!
 
In this Chapter, the structural foundations which dealt with answering the second 
research question of this thesis: What types of human behaviours and /or 
consumptions need addressing? in the context of the global and socially 
concerning issue of human induced climate change as set out in Chapter 4 are 
further built upon. This is done by focusing on and addressing the third research 
question: What considerations need addressing in order to implement taxation 
as a social engineering tool?  
 
It is here that the hypothesis of this thesis is examined and tested in the context 
of addressing the causes of unnatural human induced climate change: 
It is timely and beneficial to both the individual and society as a whole that 
the extended ‘purpose’ of taxation is appropriately legitimised to encompass 
objectives of social engineering. 
 
The three Pillars: Ethics, Law and Economics are assessed in this setting, with a 
predominately Australian focus.   
 
Under Pillar 1: Ethics, intergenerational equity obligations are relied upon to 
support the government’s position that they have a responsibility to implement 
policies that ‘improve, or maximise, overall social welfare’,317 for current and 
future generations. The intergenerational equity concept is highly relevant in the 
context of human induced climate change, particularly in regard to the effects 
that unnatural carbon dioxide (CO2) emissions from the burning of fossil fuels 
is having on global warming, and the resultant human induced climate change. 
This thesis supports the view that the next generation has a right to inherit a 
natural environment that has not been degraded, and that no amount of 
alternative wealth generation can be a suitable substitute.318 It is a moral 
obligation that must be addressed.  
                                               
317 Stern, above n 13, 28.  
318 See generally Sharon Beder, The Nature of Sustainable Development (Scribe, 2nd ed, 1996). 
 
 
 
 
103 
Under Pillar 2: Law, it is recognised that in implementing laws that deal with 
undesirable human behaviours, the relationship that the Australian government 
has with its people is paramount. As a benevolent parent would, the government 
has an obligation to implement laws in those circumstances where certain human 
activities are seen as ‘important to the human condition and human 
flourishing.’319 Addressing the causes of unnatural human induced climate 
change is one of those circumstances. Regulatory approaches that have been and 
are still being undertaken to address the causes of human induced climate change 
and implemented to address Australia’s climate change mitigation obligations 
are explored and critically evaluated. Focus is made on the current Australian 
Emissions Reduction Fund (ERF) initiative, which falls under the authority of 
the Australian Clean Energy Regulator (ACER).320 It will be noted that the ERF 
is not a market based scheme but rather relies on regulatory policy to ensure that 
businesses participate in a competitive manner. This thesis presents some of the 
major challenges inherent with the ERF.  
 
By reference to Pillar 3, Economics, market based economic approaches are 
supported on the basis that ‘economic incentive-based policies are generally 
more efficient than regulatory approaches’321 in reducing GHG emissions 
because they have the benefit of ‘influencing human behaviour indirectly 
without inhibiting an individual’s right to decide.’322 This thesis agrees that 
economic options can be particularly useful in situations where ‘the regulator 
does not have the necessary knowledge about firm costs’,323 as is the case with 
climate change mitigation where ‘[m]arket-based mechanisms…are the most 
cost-effective way to reduce Australia's carbon emissions.’324 To support this 
contention, it is postulated in this thesis that a Pigouvian tax on carbon is best 
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positioned to address market negative externalities (emissions of harmful carbon 
dioxide (CO2) and other GHGs, and resultant global warning and unnatural 
climate change), more effectively, with certainty and more simply than the 
alternative economic approach – the Emission Taxing Scheme (ETS).  
 
By reference to the principles that underpin an effective tax system and taxes 
implemented under it, it is further posited in this thesis that the principle of 
simplicity can be readily met by the imposition of a carbon tax. Provided the 
carbon tax is set at the appropriate level, the Pigouvian tax theory is that ‘emitters 
will only emit a quantity of GHG[s] up to the point it becomes cheaper to adopt 
cleaner practices.’325 With respect to the principle of certainty, it will be argued 
that carbon taxes can have ‘certainty about the price impact’326 especially in the 
short term. Longer term, it is postulated that such a tax can easily be periodically 
reviewed and assessed, and corrections can be made to rates through the tax 
system itself. In this way certainty regarding price impact can be addressed by 
adjusting the carbon rate ‘over time to reflect new emissions targets as the 
international architecture matures and scientific understanding of the global 
mitigation effort improves.’327  
 
In this Chapter, it is postulated that a carbon tax approach can foster trust for 
consumers, where the government keeps them informed about how the carbon 
tax impacts on price, where the consumer and producer surpluses lie, what the 
tax revenue amounts collected by the government are, and how they are recycled. 
In this regard, it is submitted that the additional tax revenues collected by the 
government from the imposition of a carbon tax can be used to encourage 
innovation and technological advances in the low emissions and renewable 
energy sector. This sentiment is also supported by van Zyl, who notes ‘[w]ithout 
environmental tax incentives, the perception will prevail that environmental 
taxes is just another method to raise revenue.’328 This thesis agrees that by 
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funding renewable technologies through a carbon tax, this could be beneficial 
for the economy in the long run, as it would ‘represent useful tax reform as well 
as good energy and environmental policy.’329 The thesis also supports the 
approach that dictates that a carbon tax ‘must be … revenue-neutral’330 where 
carbon tax revenues should be put forward to reduce other taxes in the Australian 
tax system. Addressing those concerns arising from this approach, this thesis 
advocates that carbon dividends be allocated to those individuals and families in 
low income tax brackets, and that positive efforts are made by the government 
to encourage greater investment in renewable technologies or green initiatives 
both domestically and internationally in order to foster innovation in low 
emissions technology and also assist in developing ‘low carbon lifestyles’331 for 
individuals and businesses.  
 
Of course, whether a carbon tax can or cannot effectively address the negative 
externalities associated with the consumption of energy produced from the 
combustion of fossil fuels, and the resultant carbon dioxide (CO2) and other 
GHG emissions, will rest predominantly on whether there are indeed sufficient 
incentives created under such a scheme to galvanise firms and consumers to seek 
alternatives to the use of emission-intensive energies.  Examples from Sweden 
and Denmark are drawn upon, who have over the last decade successfully 
implemented a number of initiatives including environmental taxes or carbon 
taxes. Based on their experiences, and as Cooper has argued, while that the short-
term results of such a tax can be ‘relatively low – energy consumption is deeply 
embedded in modern economies’332 in the long term the ‘response will be much 
larger.’333  
 
Using the ‘Pigouvian’ tax approach whereby polluters are punished until they 
take real action in reducing emissions, this thesis supports the argument that a 
carbon tax would eventually ‘almost certain[ly] reduce GHG emissions 
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efficiently’334 because it can dramatically incentivise consumer and business 
behaviour. As illustrated by the international experiences, this thesis supports 
the suggestion that ultimately Australian consumers would begin to ‘demand 
lower-carbon power sources from their local utilities … buy more efficient 
appliances, buy and drive more efficient cars … and ... give more attention to 
energy conservation.’335 Businesses would have a motive to ‘reduce their GHG 
footprint to enhance their profit margin.’336  
5.2! Extending!the!Purpose!of!Taxation!
 
There are a number of regulatory or market-based approaches that can be taken 
to alter human behaviours in order to ‘influence industrial, economic or social 
activity.’337 The contention in this thesis is that such intervention is warranted 
where there is an economic market failure in the consumption of some goods 
and in the participation in some activities. Here, it is postulated that the extended 
purpose of taxation provides to policy makers a legitimate tool which can 
effectively deal with such circumstances.  
 
5.2.1! Pillar!1:!Ethics!
A government, in the implementation of any government policy, is obliged to 
‘consider the maximisation of the sum across individuals of social utilities of 
consumption.’338 Any approach, including the utilisation of the tax system and 
taxes implemented under it to alter human behaviour, should be implemented 
where it will ‘improve, or maximise, overall social welfare.’339 In the context of 
human induced climate change which is closely associated with human 
consumption of energy derived from the combustion of fossil fuels, such 
consumptions are harmful to both the individual and society. In this 
circumstance, taxes imposed will increase the prices of such energy, and the 
expected effect is that consumption should decrease, while the negative 
externalities associated with its consumption can also be taken into account. In 
                                               
334 Green, Hayward, and Hassett, above n 201, 5. 
335 Ibid. 
336 Cooper, above n 236, 9. 
337 Baldwin and Cave, above n 110.  
338 Stern, above n 13, 30.  
339 Ibid 28.  
 
 
 
 
107 
this thesis, it is recognised that while taxes can be viewed as an encroachment 
on individual property rights, nevertheless, they are appropriate where they are 
imposed for a legitimate purpose340, i.e. for the running of good government. 
This purpose could also be extended in those circumstances where taxation can 
be used as a tool to influence human behaviours.  
 
Extending the purpose of taxation to socially engineer human behaviours can 
also be legitimised on the grounds of equity. In particular, according to 
intergenerational equity principles, today’s humans ‘hold the natural and cultural 
environment of the Earth in common both with other members of the present 
generation and with other generations, past and future.’341 How to ensure that 
this is view is supported beyond individual obligations, lies at the heart of a 
governments objective to ‘improve, or maximise, overall social welfare’342 for 
current and future generations.  
 
The intergenerational equity concept is highly relevant in the context of human 
induced climate change, particularly in regard to the effects that CO2 emissions 
from the burning of fossil fuels is having on global warming. The natural 
environment concept of intergenerational equity views the environment in terms 
of the natural resources or natural capital that is available for wealth creation.343 
According to this view, future generations should have the same ability to 
generate wealth from the same stock of resources as the present generation. If 
this is not the case, then future generations will have the expectation that ‘they 
will be adequately compensated for any loss of environmental amenity by having 
alternative sources of wealth creation.’344  
 
Given that the majority of the science indicates that there is human induced 
climate change, it is highly probable that the current generation will be unable 
to pass on the same environmental stock that it inherited itself unless adequate 
                                               
340 See Croome, above n 81, for a discussion on deprivation of property rights in the context of 
constitutional rights and the imposition of taxes. The author considers fiscal legislation critically 
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341 Weiss, above n 197, 8. 
342 Stern, above n 13, 28.  
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changes to current human behaviours are made. It may be argued that in lieu of 
such environmental stock being passed onto future generations, the current 
generation is nonetheless making great advances in technology (for example, the 
advent of the internet, the microchip, the space age and so on). However, should 
these be at the expense of the environment? This thesis posits that the answer is 
‘no’ to this question. This thesis supports the view that the next generation has a 
right to inherit a natural environment that has not been degraded, and that no 
amount of alternative wealth generation can be a suitable substitute.345 Further, 
it is posited in this thesis that the current generation has at the very least a moral 
obligation to ensure that the world’s environment and ecological systems are 
maintained for future generations. Stern has raised this same issue, noting: 
If little or no value were placed on prospects for the long-run future, then climate change 
would be seen as much less of a problem. If, however, one thinks about the ethics in terms 
of most standard ethical frameworks, there is every reason to take these prospects very 
seriously.346  
 
Stern also has argued that humans of today have an obligation to humans of 
tomorrow, noting:  
greenhouse gases are a catastrophic threat to climate as a global public good; the present 
generation has a moral obligation to future generations to take action; the rich nations 
created this problem and have a special responsibility for where the world is 
now…[where] the rich nations have a further moral obligation to the poor nations because 
the poor ‘will suffer earliest and most… due to their geography, dependence on 
agriculture and lack of resources. … As a result, putting an appropriate price on carbon 
is a moral imperative to ensure people face the social cost of their actions.347  
 
This thesis argues that despite the existence of sceptics, who do not support the 
concept of human induced climate change, on balance it is posited that the 
current generation is morally obliged to ensure that the environment is not 
deteriorated to the point of no return and that some real and considered attempt 
to alleviate the effects of climate change is undertaken.  
 
Individual human’s actions of today require addressing in those circumstances 
where their actions are not reflected in the true costs of their consumptions and 
have broader consequences for all of humanity, both present and future. As part 
of the hypothesis that is tested in this thesis, it is postulated that the most 
                                               
345 Ibid.  
346 Stern, above n 13, ch 2, 23.   
347 Ibid. 
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effective way to address these external consequences or negative externalities is 
to establish direct, effective mechanisms that can promote a change in human 
behaviour and that these mechanisms should be via established frameworks of 
commerce. It is postulated that intergenerational equity obligations support the 
legitimacy of using taxes, as part of the framework of commerce, to be utilised 
as a social engineering tool available to governments in order to address the 
negative effects of human induced climate change on the environment, for both 
current and future generations.  
!
5.2.2! Pillar!2:!Law!
The power of the Australian government, as policy maker and legislator, to 
create laws in respect of taxation, is derived from the Australian Constitution 
itself.348 In implementing laws with respect to taxation, the relationship that the 
Australian government has with its people is paramount. In this thesis it has been 
posited that the government is to be viewed as master, and the people as its 
servants is upheld. Under this view, it is expected that the government knows 
what is best for society as a whole, and on this basis, it is legitimate in 
formulating policies and implementing strategies to regulate undesirable human 
behaviours. While there are those that argue that this is an unwarranted impost 
on human ‘free will’,349 it is posited in this thesis that such anti-paternalistic 
attitudes are unsupported in those circumstances where certain human activities 
are seen as ‘important to the human condition and human flourishing.’350  
 
At this point, it is important to note that a number of regulatory approaches 
already are in place in Australia that have been implemented in order to address 
the causes of human induced climate change. Whilst there has been some success 
in addressing many of the negative consequences associated with human 
induced climate change, it will be demonstrated below, that on their own, these 
regulatory approaches are not the most efficient or effective approaches.  
                                               
348 Commonwealth of Australia Constitution Act 1901 (Cth) s51(ii). 
349 Romeo v Conservation Commission (NT) (1998) 192 CLR 431; Cole v South Tweed Heads 
Rugby League Football Club Ltd (2004) 78 ALJR 933, 933 (CJ Gleeson) who referred to ‘a 
value of the law that respects personal autonomy.’ 
350 Bagaric and Erbacher, above n 116, 333. 
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!
5.2.2.1! Regulatory!Approaches:!Australia!–!Then!and!Now!
A number of regulatory schemes have operated in the past and many are still in 
place (some of them voluntary) in various Australian jurisdictions and at the 
federal level, where their objects have been to deal with environmental issues, 
predominately addressing the reduction of carbon emissions in order to counter 
the problem of human induced climate change, including the encouragement of 
individuals and businesses to make a transition to renewable and cleaner energy 
sources.   
 
5.2.2.1.1! ! Greenhouse!Gas!Abatement!Schemes!
Previously, there were two mandatory greenhouse gas abatement schemes which 
operated in the Australian Capital Territory (ACT) and New South Wales 
(NSW). The objectives of these schemes were to reduce greenhouse gas 
emissions related to production and use of electricity as well as to encourage 
participation in other activities that would offset greenhouse gas emissions.351 
The NSW scheme was introduced in 2003352 with the ACT scheme commencing 
in 2005.353 The schemes were both dismantled after the Carbon Pollution 
Reduction Scheme or the Carbon Pricing Mechanism (CPM) (essentially a fixed 
price Emissions Trading Scheme) was introduced in 2012 in Australia by the 
then Labor Gillard Government. The CPM and its subsequent dismantlement is 
discussed below.  
 
5.2.2.1.2! ! Renewable!Energy!Sources!
The Renewable Energy Target (RET) was introduced in 2009. At a federal level, 
the Renewable Energy Target (RET) is still in operation. Under its international 
obligations under the Kyoto Protocol the Australian government has committed 
to reduce greenhouse gas emissions by 5% from 2000 levels by 2020.354 They 
                                               
351See IPART, New South Wales Government, Greenhouse Gas Reduction Scheme 
<https://www.ipart.nsw.gov.au/Home/Industries/Energy/Energy-Savings-Scheme/Greenhouse-
Gas-Reduction-Scheme>. 
352 Ibid. 
353 See Independent Competition and Regulatory Commission (ICRC), ACT Greenhouse Gas 
Abatement Scheme <http://www.icrc.act.gov.au/archives/energy-list/act-greenhouse-gas-
abatement-scheme/>. 
354 Kyoto Protocol, United Nations Framework Convention on Climate Change, opened for 
signature 11 December 1997, 2303 UNTS 148 [online] (entered into force 16 February 2005).  
< http://unfccc.int/essential_background/kyoto_protocol/items/1678.php>. The second 
commitment period for the Kyoto Protocol commenced 1 January 2013 and will end in 2020. 
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are actively addressing this obligation currently by inter alia focusing on and 
promoting renewable energy use. The target was for renewable resources to 
supply 20% of total Australian electricity needs by 2020. Renewable energy 
resources are abundant in Australia, in particular from wind and solar.355  
 
In 2011, the target was split into LRET (Large Renewable Energy Target) and 
SRET (Small Scale Renewable Energy Target), so as to give incentives for large 
and small-scale approaches differently.356 It is a mandatory scheme and operates 
to encourage the generation of electricity from renewable energy sources. 
Victoria also had a similar scheme operating, however it was incorporated into 
the federal scheme in 2010.357 Queensland also introduced a similar scheme ‘to 
encourage the generation of electricity from renewable sources.’358 Both the 
federal and Queensland schemes now operate to mandate prescribed levels of 
electricity to be produced from renewable sources on an annual basis.  
 
Liable entities under the federal scheme include large electricity generators by 
accredited power stations (LRET). These liable entities are required to surrender 
Large Scale generation Certificates (LSCs) on an annual basis, calculated by 
applying a formula based on their total relevant electricity acquisitions per 
annum multiplied by the Renewable Power percentage applicable for that 
year,359 where each LGC represents one megawatt hour of renewable energy.  
 
The federal scheme also covers a Small Scale Renewable Energy Scheme 
(SRES). Under this scheme, owners of solar power heaters and small generation 
units may be eligible for a number of tradable Small Scale Technology 
Certificates, which have been calculated based on the electricity generation or 
                                               
355 Bureau of Resources and Energy Economics (BREE), Energy in Australia 2012, BREE, 
Canberra, 2012.  
356 Australian Government, Clean Energy Regulator, Renewable Energy Target, History of the 
scheme (30 November 2016 )< http://www.cleanenergyregulator.gov.au/RET/About-the-
Renewable-Energy-Target/History-of-the-scheme>. 
357 See generally Victorian Government, Essential Services Commission, Victorian Renewable 
Energy Target, <http://www.esc.vic.gov.au.public/VRET/>. 
358 See generally Queensland Government, The Queensland Renewable Energy Plan 
<http://www.cleanenergy.qld.gov.au/zone_files/Renewable_Energy/oce_rep_11_web_final.pdf
>. 
359 Renewable Energy (Electricity) Act 2000 (Cth) s 18(2). 
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displacement from the system.360 Householders who install relevant energy 
saving systems can assign their rights to an agent in return for a lower price. This 
arguably is to encourage a shift towards the use of renewable energy resources 
for energy generation.  
!
5.2.2.1.3! ! Voluntary!Schemes!
One initiative that has gained favourable support by a number of Australian 
businesses in the last few years has been the acquisition of a ‘carbon neutral’ 
status. Originally known as the ‘Greenhouse Friendly’ scheme, accredited 
entities could generate abatement certificates and then sell them as ‘carbon 
neutral’. This allowed them to sell goods and services as ‘carbon neutral’, using 
the logo ‘Greenhouse Friendly’ to indicate the goods and services’ carbon 
neutrality. This initiative was used as both an incentive to reduce businesses’ 
carbon footprint and also as a marketing tool for those businesses that wanted to 
appeal to consumers with concerns about environmental issues.  
 
In July 2010, a new scheme was introduced to replace the ‘Greenhouse Friendly’ 
scheme, which is now termed the ‘National Carbon Offset Standard’ (NCOS). 
Its application is much narrower, and does not provide for accredited entities to 
be able to generate offsets from forest sink abatement projects (as they 
previously could under the ‘Greenhouse Friendly’ scheme). Generally, under the 
current NCOS Standards, an organisation seeking accreditation and to be able to 
use the NCOS logo must calculate their carbon footprint, under section 2.3 of 
the Standards. 361  In addition they need to reduce emissions where they can 
under s 2.4 of the Standards362 offset eligible units under s 2.5 of the Standards363 
report publicly under s 2.6 of the Standards.364 They then also have an 
independent audit of their carbon account and their public report conducted 
under s2.7 of the Standards.365 Once all these quite onerous requirements are 
                                               
360Renewable Energy (Electricity) Act 2000 (Cth) ss 22, 23A. 
361 Australian Government, National Carbon Offset Standards for Organisations s 2.3 < 
http://www.environment.gov.au/system/files/resources/d24bb1e1-3c93-4a78-98b0-
61a8e506821c/files/ncos-organisations.pdf>. 
362 Ibid s 2.4.  
363 Ibid s 2.5.  
364 Ibid s 2.6. 
365 Ibid s 2.7.  
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met, then the organisation is able to use the NCOS logo to indicate its carbon 
neutrality status.  
!
5.2.2.1.4! ! Carbon!Farming!!
Another initiative to reduce carbon pollution, and thereby address the issue of 
human induced climate change was the now defunct ‘Carbon Farming Initiative’ 
(CFI). The CFI operated as a carbon offsets scheme, and whilst reducing carbon 
emissions from certain farming activities, it also provided some further 
economic opportunities landholders, including farmers.  
 
The scheme encompassed a carbon crediting mechanism which represented the 
abatement of carbon gases from activities that involved methane capture and 
destruction landfill, storing carbon taken from the atmosphere in tress and soil. 
This scheme ran from September 2011 to December 2014, when at that time, it 
was integrated into the operation of the Emissions Reduction Fund (ERF)366 
(discussed in further detail below). 
!
5.2.2.1.5! ! The!Australian!Clean!Energy!Regulator!(ACER)!!
ACER, a Commonwealth government statutory body, was established in April 
2012.367 As an economic regulator, its role is to administer climate change laws 
in Australia. Currently the ACER is administratively responsible for: 
•! National Greenhouse and Energy Reporting Scheme, under the 
National Greenhouse and Energy Reporting Act 2007 (Cth);  
•! Emissions Reduction Fund, under the Carbon Credits (Carbon 
Farming Initiative) Act 2011 (Cth);  
•! Renewable Energy Target, under the Renewable Energy (Electricity) 
Act 2000 (Cth); and 
                                               
366 See Country Carbon, Carbon Credits – what are Carbon Credits? Carbon Credit Stock 
Agents <https://countrycarbon.com.au/carbon-credits/>. Also see Australian Government, 
Carbon Farming Initiative project transition into the Emissions Reduction Fund, Department of 
the Environment and Energy < http://www.environment.gov.au/climate-
change/government/emissions-reduction-fund/carbon-farming-initiative-project-transition> 
where it is noted ‘On 23 June 2015, the Carbon Credits (Carbon Farming Initiative-Superseded 
Methodology Determinations-Revocation and Transitional Provisions) Instrument 2015 was 
made by the Minister for the Environment. This single instrument revoked 16 methodology 
determinations made under the Carbon Farming Initiative before the commencement of the 
Emissions Reduction Fund.’ 
367 Established under the Clean Energy Regulator Act 2011 (Cth).  
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•! Australian National Registry of Emissions Units, under the Australian 
National Registry of Emissions Units Act 2011 (Cth). 
 
5.2.2.1.5.1!National!Greenhouse!and!Energy!Reporting!Act!2007!(Cth)!(NGER!
Act)!
In 2007, the Australian government introduced the National Greenhouse and 
Energy Reporting Act 2007 (NGER Act). Under the NGER framework, entities 
that meet a specified threshold368 must register, and comply with mandatory 
national reporting of their GHG emissions, energy production, and energy use.369 
These reports inform Australian government ‘policy and program development 
nationally and reporting internationally.’370 Complementing the ERF, the Clean 
Energy Regulator now also encourages voluntary compliance with NGER 
obligations, however penalties can apply, where entities that meet threshold 
levels do not register under the NGER framework or do not provide annual 
compliance reports to the Regulator.371  
!
5.2.2.1.5.2!! Emissions!Reduction!Fund!(ERF)!
Following the dismantlement in July 2014 of the Australian Carbon Pricing 
Mechanism (CPM), which operated as a market based ‘carbon tax’ (discussed 
below), the Australian government established the Clean Energy Regulator in 
December 2014, whose responsibility is to administer legislation to reduce 
carbon emissions and increase the use of clean energy.372 It also established the 
Emissions Reduction Fund (ERF) at the same time. These approaches arguably 
are in place so as to address Australia’s current mitigation responses to human 
induced climate change.  
 
This approach followed the Australian government’s Emissions Reduction Fund 
Green Paper (Green Paper), which set out the ERF’s objective to ‘reduce 
                                               
368 See National Greenhouse and Energy Reporting Act 2007 (Cth) s 13, which outlines the 
threshold amounts.    
369 See National Greenhouse and Energy Reporting Act 2007 (Cth) ss 19, 22G, 22X. 
370 Australian Government, What We Do (14 December 2016) Clean Energy Regulator 
<http://www.cleanenergyregulator.gov.au/About/What-we-do>. 
371 See National Greenhouse and Energy Reporting Act 2007 (Cth) ss 12, 19.  
372 The Australian Clean Energy Regulator has administrative responsibilities and monitors 
compliance under the following legislative instruments: the National Greenhouse and Energy 
Reporting Act 2007 (Cth), the Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth), the 
Renewable Energy (Electricity) Act 2000 (Cth), and the Australian National Registry of 
Emissions Units Act 2011 (Cth).  
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Australia’s greenhouse gas emissions by creating positive incentives to adopt 
better technologies and practices to reduce emissions.’373 According to the Green 
Paper, the Australian government remained committed to its climate change 
mitigation obligations under the Kyoto Protocol 1997 and the second phase of 
2012, and continued to recognise ‘the science of climate change and [still] 
supports national and global efforts to reduce greenhouse gas emissions.’374 
Further, ‘the Government [was] committed to reduce Australia’s emissions to 
five per cent below 2000 levels by 2020 and to review [its] position in 2015 as 
part of the global negotiations regarding international commitments both pre- 
and post-2020.’375 The Australian government also acknowledged at that time 
that ‘without positive and direct action by the Government, industry and 
community, Australia’s national emissions will grow strongly to 2020 as the 
economy grows.’376 
 
Under the government’s Direct Action Plan, the Emissions Reduction Fund 
(ERF) currently provides incentives for abatement activities across the 
Australian economy. This ERF complements the Carbon Farming Initiative (as 
discussed above).377 The ERF operates as a voluntary scheme, where its 
objective is to provide for incentives for industry and individual to implement 
new technologies that will reduce their carbon emissions. The ERF is 
underpinned by the Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth), 
the Carbon Credits (Carbon Farming Initiative) Regulations 2011 (Cth) and the 
Carbon Credits (Carbon Farming Initiative) Rule 2015 (Cth). The ERF 
functions as a quasi-regulatory scheme, a reverse auction to buy back the lowest 
cost abatement. In this sense the system focuses on activities that should reduce 
emissions. For example, cleaning up waste coal mine gases, cleaning up power 
stations or to capture landfill gases. Reforestation, replanting marginal lands and 
improving soil productivity can also be other types of activities that could 
qualify.378  
                                               
373 ERF Green Paper, above n 320. 
374 Ibid 1. 
375 Ibid. 
376 Ibid.  
377 Australian Government, About the Mechanism (11 May 2014) Clean Energy Regulator  
< http://www.cleanenergyregulator.gov.au/Infohub/CPM/About-the-mechanism>. 
378 ERF Green Paper, above n 320.  
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Under this scheme, eligible participants can claim Australian Carbon Credit 
Units (ACCUs) for associated emission reductions. For every one tonne of CO2 
stored or reduced, one ACCU is credited. The ACCUs can then be sold to the 
government under a carbon abatement contract, or on the secondary market in 
order to generate income. The ERF incorporates a safeguard, which encourages 
large organisations to keep within their historical CO2 emission levels. This 
safeguard mechanism became operational in July 2016. Under this scheme, 
facilities that are classified as having direct scope 1 C02 emissions,379 which are 
greater than 100,000 tonnes per year, are required to keep their emissions at or 
less than a baseline that has been set by the Australian government’s Clean 
Energy Regulator. In those cases where the facility exceeds the baseline, they 
will be required to surrender (with no income) their ACCUs to offset the 
additional emissions.380 
!
5.2.2.1.5.3!ERF!similar!approaches!in!other!countries!
The ERF scheme in reality operates as a direct purchasing program. Rather than 
operating as a direct market mechanism, it relies on regulatory policy to ensure 
that businesses participate in a competitive manner. Other countries have already 
implemented such policies such as Japan, Norway and the European Union to 
an extent.  
 
Japan implemented a Joint Credit Mechanism in 2014. This scheme also operates 
by the Japanese government ‘purchasing direct abatement and funding low-
carbon technology diffusion through bilateral agreements with developing 
countries.’381 In addition the United Nations Clean Development Mechanism 
also operates in a similar fashion. ‘Norway’s Commercial Carbon Procurement 
                                               
379 Australian Government, About the Emissions Reduction Fund (15 February 2016) Clean 
Energy Regulator <http://www.cleanenergyregulator.gov.au/ERF/About-the-Emissions-
Reduction-Fund >. 
380Australian Government, The Safeguard Mechanism (9 November 2017) Clean Energy 
Regulator  
<http://www.cleanenergyregulator.gov.au/ERF/About-the-Emissions-Reduction-Fund/the-
safeguard-mechanism >. 
381 ERF Green Paper, above n 320, 16. 
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Programme purchases Clean Development Mechanism credits worth millions of 
dollars through a competitive tender process.’382 
!
5.2.2.1.5.4!Challenges!with!the!ERF!
It is postulated in this thesis that the effectiveness of an ERF in addressing 
Australia’s climate change mitigation obligations is questionable. The ERF 
functions as a ‘voluntary’ carbon market and actually runs as a direct purchasing 
program, rather than operating as a direct market mechanism, as it relies on 
regulatory policy to ensure that businesses participate in a competitive manner. 
It is necessarily a very complex instrument given that different estimation 
methods are required in order to determine emissions reductions that come from 
different activities. In addition, businesses are required to compete in order to 
secure tenders and be paid to undertake emission reduction projects.383 The ERF 
has also been shown to be very costly, where it has been estimated that the 
Australian ERF will cost AUD $3 billion over four years.384 The impact it will 
have on reducing carbon dioxide (CO2) and other GHG emissions is yet to be 
seen.  
!
5.2.2.1.6! ! Income!Tax!legislation!–!Incentives!to!reduce!carbon!
emissions385!
The Australian income tax legislation also provides some tax incentives to 
various classes of taxpayers who engage in certain activities that are geared to 
the reduction of carbon emissions. For example, where a taxpayer establishes a 
carbon sink forest under Subdivision 40J of the Income Tax Assessment Act 1997 
certain tax deductions can be made. In another example, investors who make 
contributions to the ‘Forestry Managed Investment Scheme’ (FMIS) under 
Division 394 of the Income Tax Assessment Act 1997 may also claim these 
contributions as tax deductible. In addition, those taxpayers who engage in 
environment protection activities may be eligible for favourable tax treatment.386  
 
                                               
382 Ibid 16. 
383 Ibid 2. 
384 Ibid 3. 
385 This section is derived in part from the thesis author’s previous publication. Lidia Xynas, 
‘Climate Change Mitigation: Carbon Tax – is it the Better Answer for Australia?’ (2011) 26 
Australian Tax Forum: A Journal of Taxation Policy, Law and Reform 340–95. 
386 Income Tax Assessment Act 1997 (Cth) s 40-755. 
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5.2.2.1.6.1! Deductions!for!Establishing!Carbon!Sink!Forests!
One taxation approach already adopted by the Australian government to address 
unnatural carbon dioxide (CO2) and other GHG emissions is to allow tax 
deductions for taxpayers who plant carbon sink forests under Subdivision 40-J 
of the Income Tax Assessment Act 1997 where carbon sink forests are grown for 
the dedicated purpose of removing carbon dioxide from the atmosphere.387  
 
Since 1 July 2007, eligible taxpayers have been able to claim a deduction for 
expenditure incurred in establishing trees for the purpose of creating a ‘carbon 
sink forests…[where] the trees absorb carbon dioxide from the atmosphere’,388 
if they can show that their primary and principal purpose for establishing the 
trees is carbon sequestration by the trees and that they are not establishing the 
trees for the purpose of felling or using the trees for commercial bio culture.389  
 
As this measure requires little monitoring or expenditure by the government, it 
is arguably a simple and effective means of reducing GHG emissions, makes use 
of land that may not be useful for productive agriculture, and could complement 
any ETS or carbon tax implementation. 
!
5.2.2.1.6.2! Forestry!Managed!Investment!Scheme!(FMIS)!Division!394!
This Division was introduced in July 2007, where contributions made to the 
FMIS are tax deductible for eligible investors. The underlying reasoning for the 
introduction of this Division was to encourage investment in Australia’s forestry 
plantations so as ‘to reduce reliance on native forests and overseas imports for 
paper and related products.’390 Section 394-5 notes that the ‘object of this 
Division is to encourage the expansion of commercial plantation forestry in 
Australia through the establishment and tending of new plantations for 
felling.’391  This is achieved by permitting investors to make tax deductions for 
amounts paid under a forestry scheme in the year of payment where certain 
                                               
387 Darren Gleeson, Tax Tips that Add Up: 150 Tax Saving Strategies (Vivid Publishing, 2016) 
110. Also see  Income Tax Assessment Act 1997 (Cth) ss 40-1005(1), 40-1010, 40-1015, 40-
1020.  
388 Income Tax Assessment Act 1997 (Cth) ss 40-1005, 40-1010(1)(d), 40-1020. 
389 Ibid s 40-1010(1)(e). 
390 Hansard, Second Reading Speech, Tax Laws Amendment (2007 Measures No 3) Act 2007 
(Cth) 2. 
391 Tax Laws Amendment (2007 Measures No. 3) Act 2007 (Cth) s 394-5. 
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conditions are met,392 where there is a ‘reasonable [expectation] that the manager 
[of the scheme] will spend at least 70% of investors’ contributions, on a market 
value basis, on activities that establish, tend, fell and harvest trees.’393  
 
The conditions are onerous under this scheme however. The investor must make 
the contribution to the FMIS, they must be the one who holds the right to receive 
the benefits, the investor does not have day to day control, there must be more 
than one investor or the scheme is arranged or managed by a manager and the 
trees under the proposed scheme must be established within 18 months of the 
investors first contribution.394 Such onerous conditions make it difficult for 
many taxpayers to take advantage of such deductions, thus limiting the overall 
objective of the FMIS, i.e. to encourage investment in Australia’s forestry 
plantations, and reduce a reliance on natural forests and paper imports. 
!
5.2.2.1.6.3! Environment!Protection!Activities!!
The Australian Constitution does not impose upon its legislators to take into 
account any duty to protect the environment. This is contra to other jurisdictions 
where this is the case.395 Such differences can be attributed to the lack of a Bill 
of Rights either embedded in the Australian Constitution 1901 (Cth), or 
otherwise.396  
 
Nevertheless, it can be seen that certain deductibility provisions in the Australian 
tax Acts, do encourage the undertaking of positive environmental activities by 
Australian taxpayers. For example, there are deductions available under the 
Income Tax Assessment Act 1997, subject to certain exclusions 397for 
expenditures incurred by taxpayers for ‘the sole or dominant purpose of carrying 
                                               
392 Ibid. 
393 Ibid ss 394-5, 394-10, 394-35. 
394 Ibid s 394-10. 
395 van Zyl, above n 328, where he notes that under the Constitution of the Republic of South 
African, s24 provides for environmental rights, with s 27 providing the right to health care, food, 
water and social security. See Constitution of the Republic of South African 1996 (ZA) < 
https://www.gov.za/documents/constitution-republic-south-africa-1996>.  
396 It is beyond the scope of this thesis to examine these constitutional rights in the context of 
constitutional reform including arguments for a Bill of Rights for Australia.  
397 Income Tax Assessment Act 1997 (Cth) s 40-760(1). 
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on ‘environmental protection activities.’398 These deductions encourage 
participation in certain environmental protection activities for some taxpayers.  
 
The term ‘environmental protection activities’ is exhaustively defined under s 
40-755(2) of the Income Tax Assessment Act 1997 and includes preventing, 
fighting or remedying pollution resulting from the taxpayer’s earning activity or 
premises thereof, or treating, cleaning up, removing or storing waste on the 
premises of the taxpayer’s earning activity. Therefore, these provisions aim to 
encourage business taxpayers in particular to adopt cleaner practices.  
 
The various regulatory schemes discussed in this part of the paper do not apply 
uniformly across all jurisdictions in Australia, nor do they apply to all taxpayers 
and whilst arguably they have made some inroads in addressing a number of 
environmental issues including GHG emissions, it is postulated in this thesis that 
these measures on their own cannot sufficiently address Australia’s 
responsibilities on a national scale with regard to climate change mitigation. 
This, now makes it pertinent for the Australian government to seriously look at 
the introduction of a market based instrument as viable alternative (discussed in 
greater detail below).  
!
5.2.3! Pillar!3:!Economics399!
Over the last few decades, unrestrained operation of market economies in many 
developed countries such as Australia have allowed for a mostly unencumbered 
consumption of energy sourced from the combustion of fossil fuels. The last two 
decades have also seen a rise in the use of market related instruments400 by a 
number of countries to either replace or supplement regulatory approaches, 
where it is generally accepted that ‘economic incentive based policies are 
generally more efficient than regulatory approaches’401 because they have the 
                                               
398 Ibid s 40-755(1). 
399 This section is derived in part from the thesis author’s previous publication. Lidia Xynas, 
‘Climate Change Mitigation: Carbon Tax – is it the Better Answer for Australia?’ (2011) 26 
Australian Tax Forum: A Journal of Taxation Policy, Law and Reform 340–95. 
400 See generally Jürgen Lefevere, ‘The EU Greenhouse Gas Emissions Allowance Trading 
Scheme’ in Farhana Yamin (ed), Climate Change and Carbon Markets (Earthscan, 2005) 81. 
401 Metcalf, above n 23. 
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benefit of ‘influencing human behaviour indirectly without inhibiting an 
individual’s right to decide’.402 In 2009, the Henry Report noted: 
Market-based approaches allow the market to determine the lowest-cost means of 
abatement. Such approaches therefore provide the opportunity to deliver improved 
environmental outcomes at the lowest economic cost. They also provide strong ongoing 
incentives for investment in technology research, development and deployment, and in 
efforts to improve efficiency.403 
 
It has also been noted by some commentators that economic options can be 
particularly useful in situations where ‘the regulator does not have the necessary 
knowledge about firm costs’404 as is the case with climate change regulation.  
 
In this thesis, those views that express economic or market-based approaches are 
the current preferred legal approaches are supported. These approaches can 
effectively reduce harmful human induced carbon emissions, which contribute 
to human induced climate change through the imposition of environmental taxes 
such or through the implementation of an Emissions Trading Scheme (ETS) 
(discussed below) as well as the adoption of some tax subsidisations or tax 
deductions for taxpayers who adopt less environmentally harmful practices. 
Indeed,  
unlike direct regulatory commands which offer no further incentive for reduced emissions 
once the pollution target is reduced, market based approaches can provide an ongoing 
inducement and reward to find ways to diminish pollution per unit production and to find 
superior substitute products with minor pollution outputs. 405  
 
5.2.3.1! The!Emission!Trading!Scheme!(ETS)!
An ETS is one market-based approach which has gained popularity over the last 
two decades in many developed and developing countries as an economic tool 
which may address their climate change migration obligations. The UN Kyoto 
Protocol of 1997 has favoured such an approach by its member Parties to address 
their climate change mitigation obligations (based on the reasoning as indicated 
below).406 An ETS is also known as a ‘cap-and-trade system [and operates 
                                               
402 Hoffman, above n 24, 139. 
403 Henry Report above n 26, Part 2, ch E2-1  
<http://taxreview.treasury.gov.au/content/FinalReport.aspx?doc=html/publications/Papers/Fina
l_Report_Part_2/chapter_e2-1.htm>. 
404 Hepburn, above n 25, 228-9. 
405 Freebairn, above n 212.  
406 See generally, Michael Grubb, ‘Kyoto and the Future of International Climate Change 
Responses: From Here to Where?’ (2004) 5 International Review for Environmental Strategies 
15–38.  
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where] the total amount of admissible emissions is limited by the amount of 
permits issued.’407 The permits can then be bought and traded. The supposition 
which underpins this approach is ‘that market mechanisms [and not government 
intervention] can solve the issue of carbon emissions by trade.’408  
 
Under an ETS, ‘regulatory measures … set a target for total emissions in a 
specific geographic area [and then emissions permits are distributed] up to the 
target. Permit holders are then free to trade their emission rights to the highest 
bidder.’409 Therefore, an ETS seeks to reduce or limit carbon dioxide or other 
GHG emissions by, essentially, ‘charging for the right to emit’.410 The way ETSs 
operate to address a reduction in GHG emissions is further explained as follows: 
Emitters of GHG[s] must purchase permits either directly from the regulatory body or on 
the secondary market in order to emit the corresponding quantity of GHG[s] … It is then 
up to individual permit holders to either emit up to the limit of their permit, or to improve 
their processes so as not to require the permit, in which case they can on-sell it on a 
secondary market.411 
 
5.2.3.2! Environmental!Taxes!!
Environmental taxes are an alternative economic approach to tackling 
anthropogenic climate change issues. Under this approach, emitters are 
presumed to assume the cost of their emissions. The OECD has in particular 
commented on the efficiency and effectiveness of using taxation laws to address 
climate change mitigation where: 
Environmental taxes can increase efficiency in environmental management and use of 
natural resources. The resulting improvements in environmental quality can support those 
productive activities which rely on environmental inputs, for example clean water 
provision, and build up human capital through positive impacts on health. These 
instruments raise revenue which can be used for environmental and poverty reduction 
programmes and/or to reduce the taxes imposed on labour and capital which have more 
negative distorting effects – the so-called double dividend.412 
!!
It is posited in this thesis that taxation is the most suitable policy vehicle to 
effectively deal with addressing the causes of human induced climate change, 
both on an individual level, and also in the context of the whole of a society. As 
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408 Hoffman, above n 24, 148. 
409 Gumley, above n 129, 346. 
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411 Ibid 152. 
412 Organisation for Economic Co-operation and Development. Green Growth and Developing 
Countries, A Summary for Policy Makers (OECD, June 2012), 16 < 
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noted by van Zyl, ‘Environmental taxes have a dual purpose: they can penalise 
the environmental “bads” through additional taxes [the Pigouvian tax approach] 
and nurture the environmental “goods” through tax incentives (a stick and carrot 
approach).413 Owens posits that ‘the taxing system can be a powerful policy 
instrument for spurning innovation.’414 Owens also posits that the tax system can 
be used to fiscally support innovation. By referring to the Canadian example, 
Owen notes that environmental taxes there permit policy makers to offer a 
‘broad-based R&D tax credit of up to 35% for expenditures towards 
experimental development, basic and applied research, and related supporting 
activities.’415 However, Owen also notes that this approach is not enough, where 
there is no cost to polluting. This requires therefore a cost to be imposed on 
pollution itself. Where the market cannot achieve this itself, it is imperative that 
governmental intervention is undertaken. Importantly: 
‘[t]axes are generally considered the most effective environmental policy tool available 
to governments, alongside tradable permit systems, which have very similar properties. 
By placing a price on the pollutant, both approaches really can encourage firm-level 
action to reduce pollution and thereby stimulate innovation.’416  
 
Environmental taxation may be effectuated through the three primary 
mechanisms: a carbon or emissions (pollution) tax, an energy tax (on the final 
energy product, e.g. electricity which is sourced from the combustion of fossil 
fuels) or a tax on the inputs themselves (e.g. coal). Taxes applied at different 
points in the production and consumption of energy will have varying impacts 
on the environment and on fostering innovation. Kosonen and Nicodeme 
comment that environmental protection is one of the key objectives of the 
European Union (EU). Market instruments have been the favoured policy tools 
of many EU members in implementing their domestic environmental strategies. 
Fiscal instruments such as indirect taxes and subsidies have played a vital role 
in energy and environmental policies.417  Kosonen and Nicodeme comment that 
the main advantage with taxes is their efficiency:  
                                               
413 van Zyl, above n 328. 
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Taxes and charges are also effective instruments to change consumers' behaviour to a 
more sustainable direction. They provide price signals that change the relative prices of 
"dirty" and "clean" consumption goods and induce consumers to choose environmentally-
friendly goods. They are essential instruments for the "getting prices right" policy of the 
Community Sustainable Development Strategy.418 
 
5.2.3.2.1! Carbon!or!Emissions!Tax!
This form of taxation requires that individual emitters pay a tax calculated on 
each tonne of pollution. The more the emissions the higher the tax imposed. The 
additional costs can be passed onto energy consumers depending on the relative 
elasticities of demand and supply of the resultant energy produced. A carbon or 
emissions tax may also be able to provide the incentive for the development of 
cleaner technologies, because emitting taxpayers will be seeking to reduce tax 
payments. The OECD in 2011 noted: 
Taxes on pollution provide clear incentives to polluters to reduce emissions and seek out 
cleaner alternatives. By placing a direct cost on environmental damage, taxes increase the 
incentive for firms to reduce such damage in order to reduce their costs and increase their 
profits. 419  
 
5.2.3.2.2! Tax!on!Input!Itself!!
This type of tax (e.g. coal for electricity generation) should encourage consumers 
to switch to an alternative fuel sources such as gas, or other renewables, where 
the tax imposed is passed onto the end energy consumers.  
 
5.2.3.2.3! A!Tax!on!the!Product!itself!X!Energy!Tax!!
This type of tax can be an ad valoreum energy tax. It increases the price of energy 
evenly by levying tax on certain types of energy (for example, energy derived 
from the burning of fossil fuels). In this way consumers can ‘take account of the 
effects of their activities on the environment.’420 The advantage of this fiscal 
mechanism is that it does bear the costs of gauging emissions. For example, such 
a tax can influence energy consumers’ choices when determining various forms 
of transport.  
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Whilst the implementation of any of the variants of environmental taxes 
described above will have slightly different effects, nonetheless any one of them 
should encapsulate the characteristics to which it seeks under the umbrella of 
‘fairness, simplicity, certainty and efficiency.’421 In addition, only when an 
environmental tax enables the abrogation of climate change and is coupled with 
and encompasses considerations to its economic impact (i.e. the costs to the 
consumer, industry and the taxpayer) will it be deemed effective.422 
 
In the examination of each specific environmental tax, the effects have been 
explained as follows: 
(a) Tax on pollution (CO2 or other greenhouse gases) itself creates an incentive to 
maintain output by adopting cleaner technologies or inputs; 
(b) Tax on input itself (i.e. coal for electricity generation) encourages a switch to an 
alternative fuel source such as gas, but not to cleaner coal; and 
(c) Tax on a product itself (i.e. electricity) creates less demand, but there is no direct 
incentive for producers to change their fuel mix or engage in energy efficient electricity 
generation.423  
 
In this thesis, it is postulated that taxation on pollution (carbon or emissions tax) 
is the preferred approach as outlined above. A pollution (carbon or emissions) 
tax has been shown to promote ‘dynamic efficiency’, as not only is there an 
incentive for polluters to reduce emissions there is also inducement for perpetual 
innovation of ‘cost effective abatement methods.’424 Ultimately, these incentives 
should engineer a change in behaviour.425 In terms of economic effectiveness, 
the approach to tax pollution can meet environmental objectives because ‘it 
diminishes the price of acquiescence with environmental regulation.’426 These 
‘taxes have static efficiency gains where sectors are able to select least cost 
compliance methods.’427  
 
In the ensuing discussion, two of the most common economic or market-based 
approaches are examined in greater detail. Both market approaches seek to 
reduce additional anthropogenic carbon dioxide (CO2) and other GHG 
                                               
421 Cassidy, above n 152.  
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emissions through the imposition of pollution taxes (i.e. carbon or emissions tax) 
or through the implementation of an Emissions Trading Scheme (ETS). The 
comparison between these two market based approaches is undertaken by 
reference to the principles that underpin the tax system and taxes implemented 
under it. ‘These principles are [also] important to the creation of tax policy, 
because it is only when these principles are upheld that effective taxes are 
implemented in a manner which satisfies the stated purposes of a tax system.’428  
5.3! The!Principles429!!
!
5.3.1! Fairness!and!Equity!
Taxation should be fair and equitable among its people in its effect, otherwise 
this can lead to distrust and avoidance of tax liability. Both the carbon tax and 
ETS approaches raise a number of concerns for industry and consumers. From 
the industry perspective, it could be argued that either carbon tax or an ETS may 
result in an ‘increase in manufacturing costs, a corresponding decrease in profit, 
lower investment power, and an effect on international competitiveness.’430 In 
addition, if the carbon tax or the ETS is applied equally across the energy sector, 
this could lead to issues that counter vertical equity considerations. A carbon tax 
or an ETS could also affect the average spending power of the country, leading 
to possible higher inflation, higher interest rates affect employments rates across 
the county. Moreover, for consumers, the inherent regressive nature of either the 
carbon tax or the ETS , can have a significant negative economic impact on those 
consumers who are in the lower income tax brackets. This is based on the belief 
that ‘low income groups spend a higher proportion of their income on fuel 
compared to their higher earning counterparts, which results in a 
disproportionate effect on lower income households.’431  
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However, there are measures that can be implemented to address many of these 
concerns (discussed in more detail below).  Initially, in order to gain support for 
the introduction and continued maintenance of a carbon tax or an ETS, it is 
imperative that the government ensures that any approach is transparent, and that 
there is true engagement with industry, businesses and the Australian people, so 
that there is an appreciation of the benefits of the environmental market 
approaches to be taken. In the following discussion, a comparison of ETSs and 
carbon tax is made, noting their respective advantages and shortcomings with 
regard to the principles that underpin taxation.  
 
5.3.1.1! ! International!Linkage!and!Carbon!Leakage!
A number of reasons have been provided as to why the UN Kyoto Protocol of 
1997 favours the implementation of an ETS for its member Parties. One major 
advantage of an ETS put forward is that it ‘increases the chances of agreement 
in the international community on a global mitigation initiative’.432 As more 
countries implement ETSs, which can then be connected, it is argued that ‘the 
opportunities for cost-effective emissions reduction grow with it.’433 Further, 
such systems can ‘provide greater long-term policy creditability.’434 They can 
also guarantee the ‘environmental objective of controlling the quantity of the 
emissions directly’435where international linkage between the ETSs of 
participating countries will allow for this to continue on a global scale. 
 
With carbon taxes, such international linkage of environmental protection 
strategies is not as easily applied. In addition, where prices of energy in other 
jurisdictions are significantly lower (i.e. countries who have no such 
environmental taxes imposed), a shift may occur in consumer’s and producer’s 
behaviours. It has been argued that the imposition of carbon taxes in any one 
country can create ‘carbon leakage’ where there can be ‘the displacement of 
emissions to non-carbon tax countries and regions.’436 Such carbon leakage can 
                                               
432 Michael Power, ‘Emissions Trading in Australia: Markets, Law and Justice under the CPRS’ 
(2010) 27 Environmental and Planning Law Journal 131, 134. 
433 Ibid. 
434 White Paper, above n 64.  
435 Ibid. 
436 Mikael Skou Andersen and Paul Ekins, ‘Conclusions: Europe’s Lessons from Carbon-Energy 
Taxation’ in Mikael Skou Andersen and Paul Ekins (eds), Carbon-Energy Taxation: Lessons 
from Europe (Oxford University Press, 2009) ch 10, 256. 
 
 
 
 
128 
be measured in ‘quantitative terms as the ratio between a non-abating country’s 
increase in CO2 emissions, and an abating country’s reduction in CO2 
emissions.’437 Carbon leakage can be illustrated by examining developing 
countries which arguably do not as yet have adequate climate change or 
environmental policies in place domestically. In such circumstances, there is a 
possibility that some industries in developed countries such as Australia, in 
particular those which generate high emissions of CO2 and other pollutants, may 
establish themselves in these developing countries in order to avoid their own 
domestic obligations, with the resultant effect being that ‘there can be no double 
dividend if industries simply relocate their production to countries without 
regulatory controls.’438 This very issue was considered by Garnaut in his 2008 
Review, where he focused on China.439 At that time, China was identified as the 
‘world’s largest emitter’440 and did not have any real environmental protection 
policies in place, and was ‘hiding behind the Kyoto special treatment of 
developing countries to resist making any commitments at all.’441 Garnaut 
commented that, unabated, ‘China will have more impact on global emissions 
than any other country.’442 This was a concern especially in light of carbon 
leakage issues. This issue is still relevant today. Despite China adopting a five-
year plan for 2011–2015 in March 2011, to reduce its ‘emissions intensity of 
national production by 17 per cent over the five-year period’,443 it is argued that 
because most of China’s mitigation strategies have been implemented via only 
soft regulatory interventions to date, the problem of carbon leakage is still high, 
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with many foreign operations shifting production to China. Garnaut in his later 
2011 Review commented that: 
The dimension of Chinese reality is confusing when placed alongside another: the fact 
that China’s total emissions are still growing rapidly, and will continue to do so for some 
time [where] … China’s rapid acceleration of growth in the 21st century will take its 
emissions per person to the (falling) average for developed countries in less than a decade. 
China’s absolute emissions will then need to fall in line with those of developed countries. 
The Chinese Government has not yet turned its mind to this next step.444 
 
Such uncertainties raise significant concerns. For example, should Australian 
energy producing industries move to developing countries such as China, carbon 
leakage poses significant challenges to carbon mitigation objectives, both 
domestically and globally.  
 
To address this issue, it is postulated in this thesis that the imposition of carbon 
taxes in Australia can effectively address the problem of carbon leakage ‘by 
implementing border tax arrangements domestically, where tax rates are 
adjusted at the border so that exports are rebated by the amount of tax they bear, 
and imports from untaxed foreign competitors are taxed equivalently.’445 With 
respect to exports in particular, it is important that a carbon tax system is drafted 
and administered correctly, the danger being that exporters could face double 
taxation through border tax, that is, within Australia and in another country that 
has a similar carbon tax. Another problematic situation could arise where the 
carbon tax does not apply to ‘exempt goods that are exported, which then get 
taxed in the country that imports them’.446 Imports too can pose problems, for 
example, if there are untaxed imports, a border tax adjustment would be 
necessary to ‘ensure imports are treated the same way as local products.’447 
These border tax adjustments are important, especially in light of any 
compensation or favourable treatment of Emission Intensive Trade Exposed 
(EITE) industries.448 It is postulated in this thesis that the Australian government 
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must resist the temptation to make excessive allowances for EITE industries. 
Lessons can be drawn from the French government’s attempted introduction of 
a 93 % GHG emissions-exempt carbon tax in 2010. The tax, even with a 
revenue-neutral design, was spectacularly struck down by France’s highest 
Court as unconstitutional on the basis that it created ‘a breach of the principle of 
tax equality’449 due to the inordinate number of exemptions for EITE industries. 
It is also postulated in this thesis that rather than compensating EITE industries, 
in the short term a carbon tax could be implemented in incremental stages. For 
example it has been put forward that this could be at a rate of ‘[AUD]$5 per 
tonne, several years apart.’450 Such an approach would ‘give policy-makers time 
to assess the economic, social, and environmental impacts of marginal 
change.’451 
 
Notwithstanding the issue of concessions for EITE industries, other 
considerations also must be taken into account with regard to border 
adjustments, in particular, the unilateral effect on international trade. For 
example, art 3[5] of the United Nations Framework Convention on Climate 
Change states: 
The Parties should cooperate to promote a supportive and open international economic 
system that would lead to sustainable economic growth and development in all Parties, 
particularly developing country Parties, thus enabling them better to address the problems 
of climate change. Measures taken to combat climate change, including unilateral ones, 
should not constitute a means of arbitrary or unjustifiable discrimination or a disguised 
restriction on international trade.452 
This issue could, however, be addressed by encouraging ‘emerging 
industrializing countries [such as China] to alternatively impose a carbon-energy 
tax on their exports to the abating countries.’453 This type of measure could 
actually be beneficial to emerging industrialising countries where it could 
actually ‘generate a significant revenue flow [for them].’454 In this way the 
effects of carbon leakage could be minimised. 
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5.3.2! Efficiency!and!Effectiveness!!
One very important aspect of any taxation system is that it must be 
administratively efficient and neutral. With respect to administrative efficiency, 
this requires for those resources that are made available for public use, they 
should be as close to equal to the resources that have been extracted from the 
private sector with minimal ‘waste’. This requires that any new tax, or other 
economic approach is implemented with minimised administrative and 
compliance costs.  
 
It has been argued that the introduction of a carbon tax will heighten the 
‘economic burden on businesses and towards the Australian market at large.’455 
This is because a ‘carbon tax aims to increase the price of fossil fuels and this 
will reflect both directly and indirectly onto retailing prices of not only energy 
but also consumer goods.’456 In addition, ‘with a carbon tax, money flows from 
polluters to the government.’457 These issues were also relevant for the ETS 
variant in its fixed-price phase which was introduced by the Labor Gillard 
Government in 2010.458 However, it has also argued that while an ETS can be 
effective in producing change in carbon consumption in the long term, it will be 
less effective in creating short-term changes.459 This limitation presents concern 
because the general consensus requires that ‘drastic and immediate changes to 
economic patterns of consumption and production must occur to avoid 
catastrophic climate change.’460 Further, an ETS on its own may not adequately 
address the ‘development of low carbon lifestyles.’461 Hoffmann argues that 
under an ETS there is ‘no incentive for the pursuit of technological innovation 
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and improvement because it is just as easy for a market player to just acquire 
more permits.’462 He argues that even if there were some scope for technological 
advances under an ETS, it would then lower the cost of permits issued and, as a 
result, actually lessen the likelihood of inventiveness and innovation.463 This 
issue can be addressed by further government intervention; however, this would 
impose a greater fiscal and economic burden on the government. Alternatively, 
by using carbon taxes to address climate change mitigation, a portion of those 
revenues collected from carbon taxes could effectively be used to encourage 
innovation and technological advances in the low emissions and renewable 
energy sector. 
!
5.3.2.2! ! Revenue!–!Neutral!
With a carbon tax, particular regard must be given to the use of the revenues that 
are generated from the tax imposed. In this regard, the Australian government 
must consider whether the ‘tax’ remains revenue-neutral or whether some 
revenues generated should indeed be used to provide rebates/allowances to low 
income groups of consumers, and also to what extent they should be used to 
generate and foster innovation and investment in low-emissions technologies. In 
this thesis, it is postulated that partially funding renewable technologies through 
a carbon tax could be beneficial for the economy in the long run, as it would 
‘represent useful tax reform as well as good energy and environmental 
policy.’464  
 
Alternatively, it has been also argued that the ‘government ends up having an 
incentive to keep the carbon levels high’465 if they have committed the revenues 
collected from the carbon tax to fostering green initiatives, providing subsidies, 
or are committed to maintaining the carbon tax as revenue-neutral (discussed 
below). These issues may well be the essential elements that determine the 
success or failure of any economic or market-based approach. 
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Beck et al, in 2015 conducted a study on the distributional implications of the 
revenue neutral carbon tax policy in British Columbia, which saw a carbon tax 
introduced in 2008. In 2015, the tax was at $30/t CO2, with it applying to almost 
all fossil fuel combustion in British Columbia. The objective was to ‘study the 
impact of the tax on the distribution of household income, a persistent concern 
accompanying carbon taxes.’466 Beck et al, made a number findings including 
that the carbon tax in British Columbia, excluding any revenue recycling 
implications, was progressive in nature where the incidence of the tax was shown 
to affect wealthy households more than it did in those less wealthy. This was 
explained by reference to ‘general equilibrium changes in factor prices that 
accompany introduction of the carbon tax, rather than by changes in energy 
prices.’467 In addition, they found that when revenue recycling was factored in, 
this further contributed to the incidence of tax, that is, it fell more heavily on 
wealthier households. They also found that those in poor households were better 
off with a carbon tax, and in particular when revenue recycling measures were 
taken into account. In this study, Beck et al tracked ‘labour income, capital 
income, transfers and lump-sum payments from both the Low Income Tax Credit 
or the Northern and Rural Homeowner Benefit’468 finding that the main source 
that lead to an improvement of welfare levels for those from poorer households 
was the lump-sum payment, given that at least 87% of such payments were given 
to such households in the form of the British Columbia ‘Low Income Tax 
Credit’.469 This study highlighted two important factors which must be 
considered by policy makers in implementing a carbon tax: where the tax 
ultimately lies, and what effect this has on the distribution of costs and benefits 
amount its people. As Beck et al noted ‘insights on distributional effects are of 
great policy relevance considering that perceived equity and fairness of a carbon 
tax policy are key to achieving political acceptance.’470  
 
                                               
466 Beck et al, ‘Carbon tax and revenue recycling: Impacts on households in British Columbia’ 
(2015) 42 Resource and Energy Economics 40, 40. 
467 Ibid 41. 
468 Ibid 57. 
469 Ibid. 
470 Ibid 42. 
 
 
 
 
134 
Of course, how such a carbon tax, and any accompanying revenue recycling 
policies operate in other jurisdictions such as Australia will ultimately depend 
upon the income sources of its populations’ income and the spending patterns of 
different households. In Australia, there is still a heavy reliance on energy 
derived from fossil fuels such as coal. As such, a carbon tax, could have a 
regressive effect on lower income households as they tend to have a higher 
spending share. On the income side however, because households from lower 
income deciles are more dependent on transfer income, they can be better off 
than those households from higher income deciles, after the implementation of 
a carbon tax. This is because households from higher income deciles are more 
dependent on labour income, which declines after the implementation of a 
carbon tax.471 These findings are in line with a number of other studies, which 
have also found that where the progressive income side effects of the carbon tax 
outweigh the regressive spending side, a carbon tax can be an effective means 
by which to change human behaviours, and can contribute to welfare reform as 
well as having a positive effect in the long term for the environment.472 
 
In this thesis, it is postulated that should Australia consider the introduction of a 
carbon tax, it ‘must be … revenue-neutral,’473 that is, revenues from a carbon 
tax would be used to reduce other taxes. If this approach is adopted, then any 
negative impact from carbon taxes, particularly on vulnerable businesses and 
those in low income brackets, can be tempered significantly. Support for such 
an approach has also come from the US where former Vice-President Al Gore 
commented, ‘I have long supported a sharp reduction in payroll taxes with the 
difference made up in CO2 taxes. We should tax what we burn, not what we 
earn.’474  
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It has alos been suggested that the introduction of a carbon tax could raise 
revenue of AUD$13 billion, based on tax of AUD$25 per tonne of carbon 
emissions.475 This revenue could then be applied to reduce other taxes, for 
example, by reducing the overall Australian Goods and Services Tax (GST) rate 
by 2.5%, the maximum company tax rate by 5%, or the income tax rate by 8.1 
%,476 or a combination of the three.477 The use of proceeds in this way to lower 
other taxes is known as the ‘revenue recycling effect’478 where the economic 
impact overall is negligible. 
 
Whilst the ‘revenue recycling effect’479 appears to be attractive, on a practical 
level it is important to note that a shift in the tax mix may actually raise other 
problems. In particular, with respect to a reduction in the overall GST from 10% 
to 7.5 % it may be attractive to consumers initially, however, there may be 
significant resistance by the State governments who rely on nominal GST 
collections and redistributions for their State budgets. With respect to the altering 
of the income tax rates, or the adjustment of the tax-free threshold for 
individuals, these changes may also cause administrative difficulties in an 
already complicated tax system. For example, it has been suggested that either 
‘the tax-free threshold be increased or the 40% and 45% tax brackets be 
abolished.’480 However, if any of these options were to be adopted, it has been 
argued that there will be a need to introduce ‘tax-bracket indexation, semi-
regular reviews of the TFT (tax-free threshold) level, or a legislated system of 
regular TFT increases.’481 This will create an increased administrative burden on 
the Australian tax system. With respect to further reductions in company taxes, 
questions also remain as to whether enough incentive will be created by a 
revenue-neutral-based approach. Indeed, a revenue-neutral approach may create 
                                               
475 Denniss and Richardson, above n 35, 6. 
476 Ibid 6. 
477 Ibid 6–7. The Goods and Services Tax is discussed in more detail in Chapter 7 of this thesis.. 
478 Lawrence H Goulder, Ian Parry and Dallas Burtraw, ‘Revenue-Raising vs Other Approaches 
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even further ‘complications by offering … inadequate incentives for firms to 
individually reduce emissions.’482 
 
5.3.2.2.1! ! Carbon!Dividends!
In order to address some of these concerns, one solution is to introduce carbon 
dividends which can then be allocated to those individuals and families in low 
income tax brackets, whilst another solution is to encourage greater investment 
in renewable technologies or green initiatives both domestically and 
internationally.483 The introduction of carbon dividends is based on the 
assumption that the introduction of carbon taxes will increase the price of 
products and services, in particular electricity which, in turn, will have a 
detrimental financial impact, particularly on low income families. A carbon 
dividend allocated to eligible families may assist them to combat such price 
increases.  
 
Carbon dividends may be attractive politically; however, the government must 
consider their implementation carefully, and avoid using them as a short-term 
‘fix’, because whilst they may be popular with consumers, they may not actually 
foster any incentives for them to reduce their carbon footprint. Consumers are 
just as likely to use the hand-outs to buy energy-intensive items such as LCD 
televisions, or to save the bonus funds. One only needs to recall the effect of the 
cash bonuses which were handed out as part of the Rudd Government’s stimulus 
package in 2009 in order to provide support for jobs and economic growth.484 
The study conducted by Davidson and de Silva in 2013, concluded that 
following the implementation of the 2009 stimulation package, ‘there is no 
                                               
482 Porter, above n 21, 21. 
483 Denniss and Richardson, above n 35, 2. 
484 Wayne Swan, ‘$950 One-Off Cash Bonus to Support Jobs’ (Joint Media Release with the 
Prime Minister, No 01, 13 February 2009)  
<http://ministers.treasury.gov.au/DisplayDocs.aspx?doc=pressreleases/2009/011.htm&pageID
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evidence that aggregate spending increased [however]…there is clear evidence 
that Savings increased.’485 
!
5.3.2.2.2! ! Green!Initiatives!
This thesis also supports an additional approach which involves diversion of a 
significant proportion of the carbon tax revenues into green initiatives both 
domestically and internationally. This could foster innovation in low emissions 
technology and also assist in developing ‘low carbon lifestyles’486 for 
individuals and businesses. Humphreys discusses the possibility of diverting a 
substantial balance of carbon tax revenues towards investment in renewable 
technologies or extensions to the various green rebate programs that are already 
operating.487 Garnaut in the 2011 Review also supported diverting part of the 
carbon pricing revenues towards the fostering of innovation and investment in 
low emissions technologies for a period of five to 10 years after the introduction 
of a carbon price in Australia.488  
Garnaut noted: 
Putting a price on carbon increases the profitability of investment in innovation. But the 
carbon price alone will not lead to adequate investment in research, development and 
commercialisation of new technologies, because the private investor can capture only part 
of the benefits. Fiscal incentives can bridge the gap between benefits to the whole of 
society and benefits to the individual investor in innovation.  
Part of the carbon pricing revenues – on the plateau of expenditure between about five 
and ten years from the commencement of carbon pricing, about [AUD]$2.5 billion per 
year of the Australian revenue - can be used productively for this purpose.489 
 
A number of commentators have however not supported such a move, noting 
that ‘funding for these industries should be removed as it amounts to ‘pick(ing) 
winners.’490 Despite this sentiment, in this thesis it is postulated that support for 
green industries should be seen as positive, both economically and also in 
effectively lowering Australia’s carbon dioxide (CO2 and other GHS emissions. 
Without investment in such industries, there is the danger that ‘people are just 
going to continue to emit carbon dioxide and pay the tax. So, you get a lot of tax 
                                               
485 Sinclair Davidson and Ashton de Silva (2013) ‘Stimulating Savings: An Analysis of Cash 
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revenue, but you don't really get reduction in carbon dioxide emissions.’491 The 
real question posed, therefore, is what proportion of revenue should go to green 
initiatives. Again, the Australian government must consider this approach 
carefully. 
 
5.3.3! Simplicity!and!Complexity492!!
A tax system and taxes implemented under it should be also judged by their 
simplicity, which is determined by the ease in which a taxpayer can comply with 
taxes and also how readily the tax authorities can effectively and efficiently 
administer and collect the taxes. As illustrated below, the implementation of a 
carbon tax can address this principle more readily than the alternative market 
based approach to deal with carbon dioxide emissions, the ETS.  
 
Whilst it has been argued that an ETS is ‘relatively flexible, cost-effective and 
requires less governmental management’493 it has also been described as ‘a 
complex one [that is] certain to enrich the traders and arbitrageurs, confound the 
wits of politicians, and scarcely to reduce carbon much at all. It is the committee-
designed camel of systems.’494 An ETS has also been described as a complex 
market instrument which requires the establishment of a new government body 
to monitor many thousands of the country’s enterprises with regard to their 
impact on emissions trading. In this regard the ‘resources required to establish 
and operate the required authority would be significant.’495 In addition, the ‘set-
up costs associated with such a venture are lost if emissions trading systems are 
not successful.’496 In this regard, it should also be understood that an ETS or a 
cap-and-trade model which is based on the concept of carbon credits, ultimately 
is a form of financial derivative, where the system ‘is not a trading of carbon or 
even GHG emissions, but of financial instruments or commitments.’497 
                                               
491 ABC Radio National, above n 206. 
492 This section has been drawn from, in part from the thesis author’s previous publication: See: 
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Administrative systems that need to be set up to control this new market should 
be viewed cautiously as ‘derivatives and other complex financial instruments 
issued in bulk can bring economies down. So, too, could an ETS.’498 In addition, 
not only does an ETS require a complex administration system in itself, its 
‘effectiveness ... could be seriously undermined by the absence of adequate legal 
reform to support it.’499 Further, unless expressly countered in the design of the 
ETS,500 an ETS will create another form of ‘property rights’501 which will allow 
permit holders to hold a ‘property right to emit.’502 These rights can then be 
traded in the international markets. Governments must also be wary of allocating 
‘free’ permits, as was the case in the first phase of the European Union’s ETS.503 
Arguably, the notion of trading permits may be more attractive to those market 
players who emit the most carbon because it can allow them to continue the 
harmful activity in any case, thus having the ‘perverse effect of encouraging 
market players to look for the next unsustainable activity in which they can 
invest in order to benefit from “grandfathered” [or free] rights.’504 In such a 
situation, when free or ‘grandfathered permits’ are allocated by a government, a 
business which has adopted more alternative, clean, green processes in the past 
will be disadvantaged in comparison to a business that did not. It has also been 
suggested that one reason developed nations, which are generally more 
dependent on fossil fuels, seem to favour ETSs is that they ‘hope to buy 
emissions [trading] rights from other countries and side-step domestic 
reductions.’505 An ETS may, therefore, ‘allow developed countries to avoid their 
responsibility for fixing a problem they had caused.’506 
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< https://www.lawyersweekly.com.au/opinion/8160-carbon-trading-scheme-lawless>. 
500 Whilst many ETSs operating around the world recognise that emissions permits under an ETS 
are property rights, for example, those under the EU ETS, it must be noted that the proposed 
ETS in the US, as dealt with under the American Clean Energy and Security Act of 2009 (ACES) 
H.R. 2454 [111th] (2009) (also known as the Waxman Markey Bill), explicitly provided that 
permits under the scheme were not to be regarded as property rights. 
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Furthermore, under an ETS it is arguable that a number of key players in the 
market may not be familiar with the commodity being traded. As a result, 
‘knowledge will [thus] be asymmetric, allowing [for some] market players many 
opportunities for arbitrage and taking advantage of the ignorance of those who 
need to access the market to continue their businesses.’507 In other words, an 
ETS may foster ‘rent-seeking behaviour and political jockeying by market 
players by avoiding or manipulating the market.’508 In this sense, an ETS could 
be vulnerable to corruption, allowing for the possibility where ‘dictators and 
corrupt administrators [could] sell part of their permits and pocket the 
proceeds.’509 Overall, ‘the complexity of the climate change problem, coupled 
with the known deficiencies of markets as environmental regulatory 
measures’510 suggests that an ETS may be too complicated for many market 
players and consumers in general. 
When comparing the complexities associated with ETSs as discussed above, 
with those associated with the implementation of emissions taxes such as a 
carbon tax to deal with climate change mitigation, ‘most countries find it is easier 
and administratively less challenging to implement [emissions taxes] … than 
emissions trading. [Additionally] … the administrative costs of an emissions tax 
are likely to be relatively low.’511  
 
The introduction of a carbon tax in Australia would arguably be very 
straightforward to implement since Australia already has a tax institution, the 
Australian Tax Office in place. In addition, this approach ‘avoid[s] the need for 
governments [such as Australia] to take discretionary decisions about who ought 
to be allowed to emit [and provides] … certainty about the marginal costs of 
mitigation.’512 As discussed above, a carbon tax, instead of capping the amount 
of GHGs that can be emitted, sets a price on the right to emit GHGs, under which 
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emitters can emit as much as they wish. Provided the tax is set at the appropriate 
level, the theory is that ‘emitters will only emit a quantity of GHG[s] up to the 
point it becomes cheaper to adopt cleaner practices.’513 Such a tax can easily be 
periodically reviewed and assessed, and corrections can be made to rates through 
the tax system itself. The administrative simplicity of a carbon tax is not evident 
with an ETS, as discussed above.  
!
5.3.4! Certainty!!
A tax system and any taxes implemented under it should also address certainty 
issues. Certainty of incidence refers to the ability of taxation authorities to be 
able to determine who actually bears the ultimate tax burden. Certainty of 
liability is adjudged by how easily taxpayers may determine their liability and 
how accurate that determination will be. Any new taxes, such as a carbon tax 
will need to be very clear, in their purpose and their targets. 
 
ETSs or ‘cap-and-trade’ schemes and carbon taxes can equally give polluters a 
financial incentive to reduce their GHG emissions. Both ETSs and carbon tax 
approaches, however, hold inherent uncertainties within them and the key 
differences between them rest where these uncertainties lie. As the Australian 
Productivity Commission explains: 
With an emissions trading system, the amount of emissions is fixed, but the emissions 
price and thus the costs an emitter is willing to incur to mitigate emissions is uncertain. 
In contrast, with an emissions tax the tax rate and thus the (marginal) costs to the economy 
are fixed, but there is uncertainty about the level of emissions reduction that can be 
achieved.514  
 
One possible disadvantage of implementing a carbon tax is that the amount of 
carbon emission reduction is uncertain. Nevertheless, this thesis agrees with 
Cooper who points out, ‘the whole domain of climate change and policy towards 
it is replete with uncertainty.’515 For example, whilst an ETS can theoretically 
provide a definite level of reductions,516 costs remain uncertain. Alternatively, 
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515 Cooper, above n 236, 18. 
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whilst a tax can provide certainty regarding costs, levels of reduction are 
uncertain.  
 
Under an ETS, uncertainty of costs creates the danger that prices of permits may 
be volatile which can lead to ‘dissatisfaction with a cap-and-trade program and 
make business planning difficult’.517 For example, it was observed that in the 
European Union ETS ‘permit prices fell sharply on the release of information 
indicating that the ETS Phase I permit allocations were overly generous.’518 The 
outcome of the price volatility in the European Union resulted in the price of 
carbon dropping which, arguably, led to the carbon reduction goal becoming 
compromised. Without high carbon prices ‘there is no incentive to reduce 
emissions.’519 The resulting outcome was that emissions in the European Union 
rose by 1.9 % between 2005 and 2007.520 The implementation of carbon taxes, 
on the other hand, can avoid such price volatility by giving ‘certainty about price 
impact’521 especially in the short term. Longer term, certainty regarding price 
impact can be addressed by adjusting the carbon rate ‘over time to reflect new 
emissions targets as the international architecture matures and scientific 
understanding of the global mitigation effort improves.’522 The tax system can 
address these tax movements with fewer administrative costs when compared to 
maintaining an ETS.  
 
Some have also argued that that carbon taxes need to be reasonably high to have 
any effect.523 Throughout the 2010 Federal Government election campaign 
Australian’s were taught to fear the price of carbon taxes. At that time Tony 
Abbott claimed a ‘$40 per ton carbon tax will double the price of electricity.’524 
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Whilst this may be true, it is postulated in this thesis that there is limited reason 
to be alarmed by this, as an OECD study of carbon taxes (already implemented 
in other countries) revealed that even though some taxes were hefty; they had 
been abrogated by adjustments of other energy taxes, extensive exemptions from 
the carbon tax and various tax refunds.525  
5.4! The!Carbon!Tax!–!the!Preferred!Option526!!
 
By comparing both a carbon tax approach with the ETS market approach, it is 
postulated that the imposition of a carbon tax is the preferred option because of 
the identified difficulties associated with the implementation, complexity, cost, 
monitoring issues and the scope for misuse within ETSs. As postulated above, a 
carbon tax is much simpler to administer, can have less financial impact on the 
economy (where it operates as revenue neutral), can further encourage technical 
innovation and is more likely to reduce carbon dioxide (CO2) gases and other 
GHG emissions than an ETS.  
 
In this regard, a carbon tax is one such environmental pollution tax which is 
‘levied on the carbon dioxide emissions from burning fossil fuels’527 operating 
as an ‘indirect tax which places a set price directly on emissions.’528 The 
economic theory which underpins the effectiveness of a carbon tax rests on the 
notion that by raising the price of carbon, there will be a corresponding reduction 
in emissions.529 Under such a system, ‘emissions will be reduced up to the point 
where the costs of abating further emissions exceed the tax rate.’530 Once this 
point is reached, emitters will have, at the very least, ‘an economic and financial 
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incentive to develop and adopt cleaner methods of production’531 which, in 
contrast, may be more profitable. 
 
In addition, under the Pigouvian Tax approach, negative externalities associated 
with the consumption of energy derived from fossil fuel combustion can be 
positively addressed. Lower consumption of energy derived from the 
combustion of fossil fuels can lead to lower carbon dioxide (CO2) and other 
GHG emissions, which can then positively address the impact of human induced 
climate change. In addition, governments will have available to them tax 
revenues collected from carbon tax, which can then be directed to the 
development of new technologies dealing with the production and supply of 
alternative cleaner energy initiatives.  
 
A carbon tax gives rise to the ideology that an emitter should bear the cost of 
emissions. It has also been commended for its ability to yield a ‘double 
dividend’, i.e. a cleaner environment and a less distortionary system (tax 
recycling).532 In this regard, the Organisation for Economic Co-operation and 
Development (OCED) ‘has drawn attention to the economic and environmental 
advantages of reinforcing the complementarity of fiscal and environmental 
policies through comprehensive restructuring of tax systems so as to achieve 
environmental objectives more efficiently, yet without increasing the overall tax 
burden.’533  
 
There is however debate as to whether or not carbon taxes, in practical terms, 
would actually reduce carbon emissions, and thereby be an effective response to 
mitigating human induced climate change.534 The answer to this question rests 
predominantly on whether there are indeed sufficient incentives created under 
such a scheme to galvanise firms and consumers to seek alternatives to the use 
of emission-intensive energies. As Cooper argues, the short-term results of a tax 
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would be ‘relatively low – energy consumption is deeply embedded in modern 
economies’,535 however, in the long term the ‘response will be much larger’.536  
 
It is also important to recognise that despite many people’s aversion to the word 
‘tax’, ‘taxation is a proven instrument’537 and, despite the fact that they ‘may be 
unpopular … they [actually do] work’.538 Helm adds that the ‘current economic 
climate presents an opportunity and carbon taxes may well be less unpopular 
than other taxes due to their “green wrapping”’.539 In other words, people may 
now recognise that there are inherent environmental benefits that flow from such 
taxes.  
 
Under the third Pillar: Economics, by relying on the ‘Pigouvian’ tax approach 
whereby polluters are punished until they take real action in reducing emissions, 
there is support that a carbon tax would eventually ‘almost certain[ly] reduce 
GHG emissions efficiently’540 because it can dramatically incentivise consumer 
and business behaviour. Under this Pillar, the extended purpose of taxation to 
socially engineer human behaviour away from consuming carbon intensive 
energies to cleaner more sustainable ones is further legitimatised. Once the 
carbon tax is implemented, depending on how elastic the demand curve is for 
energy derived from the combustion fossil fuels this can also affect such energy 
consumption. The more elastic the demand curve, the more likely that consumers 
will switch to consumption of cleaner energies where they are less costly. The 
more elastic the supply curve, the more likely that suppliers will reduce the 
quantity supplied of energy from fossil fuel combustion, rather than accepting 
lower prices. 
 
It has been argued that following the implementation of a carbon tax, ultimately 
consumers should begin to ‘demand lower-carbon power sources from their 
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local utilities … buy more efficient appliances, buy and drive more efficient cars 
… and ... give more attention to energy conservation’.541 Businesses would have 
a motive to ‘reduce their GHG footprint to enhance their profit margin’.542 
Indeed, a survey conducted in 1995 indicated that a 10 % rise in energy prices 
would lower the demand for energy by 5 %.543 Even CEOs of major companies 
have commented on a preference for carbon tax mitigation schemes. On 11 
December 2008, Rex Tillerson, the CEO of ExxonMobil, said a carbon tax is ‘a 
more direct, more transparent and more effective approach than a cap-and-trade 
program’, which he said, ‘inevitably introduces unnecessary cost and 
complexity.’544 
 
It is postulated in this Chapter that the three Pillared approach to expanding the 
purpose of taxation to encompass objectives of social engineering is legitimised 
in the context of addressing the causes of human induced climate change (as 
discussed above) via the introduction of a carbon tax. Nevertheless, it is 
imperative that the Australian government, in introducing such a new tax, gives 
adequate consideration to its application and implementation in order to 
galvanise the community and to ensure its long-term sustainability. Oates 
commented that this is an aspect that needs further consideration, if the carbon 
tax is to have long term effects, not only on altering human consumption 
behaviours, but also in the improvement of environmental stocks.545 For the tax 
to be sustainable, it needs to ensure that ‘it is that those who cause pollution 
should bear costs. Such costs include both damages to environment and 
administrative costs incurred by authorities that regulate polluters. To be 
economically efficient, environmental taxes should reflect both of these 
costs.’546  
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Another consideration that also need addressing is whether a carbon tax takes 
away individual responsibility. In this regard, a carbon tax could have the 
opposite of the desired effect, that is – a polluter pays principle, i.e. ‘If I pay, 
then I can pollute’. Bazin et al explored this concept through their modelling 
study in 2004. They found, on the contrary that a high degree of responsibility 
could actually be a substitute for a carbon tax.547 From an ethical and equity 
intergenerational point of view, where there is as strong intergenerational 
responsibility, ‘an optimal quality of the environment will be obtained in the 
absence of State intervention through taxation.’548 To ensure that individual 
accountability is maximised, supportive educational programs for the public on 
the need to consider their environment is required. However, it can be argued 
that this is a long term approach. Human induced climate change is current, 
therefore direct and immediate action is required. A carbon tax can achieve this, 
as demonstrated by the international experiences below. 
!
5.5! International!Carbon!Tax!Approaches549!!
 
It would be unrealistic to expect one global carbon scheme and, despite the 
popularity of ETSs, many nations including South Africa, India, South Korea, 
Sweden, Denmark and some provinces of Canada, have implemented or are in 
the process of implementing alternative or additional ‘carbon taxes’ to deal with 
unnatural carbon dioxide (CO2) and other GHG emissions. These 
countries/provinces have notably recognised that whilst climate change is 
undoubtedly a global issue, the ‘fight against climate change will largely be won 
and lost by domestic GHG reduction measures.’550 Indeed, these 
countries/provinces have accepted that a carbon tax has many practical benefits 
over an ETS, largely due to the fact that it ‘follows sound and tested economic 
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principles.’551 In this part of this Chapter, the experiences of Denmark and 
Sweden which have implemented a number of environmental approaches 
including carbon taxes together with the European Unions’ ETS are closely 
examined.  
 
In the 1990s, Sweden and Denmark both adopted environmental taxes as part of 
significant tax reforms in their two countries.552 The objectives of these reforms 
were to ‘reduce labour costs and broaden the overall tax base, with an increase 
in consumption taxes … and environmental taxes.’553 Assessing what impact 
carbon taxes and other environmental measures have had on carbon dioxide 
(CO2) and other GHG emissions in these two countries can be difficult however. 
One measure regularly used is based on ‘revenue generated from environmental 
taxes expressed as a share of total tax revenue or GDP ...  (acting) as an indicator 
to illustrate the significance of environmental policy in a country.’554 An analysis 
undertaken by the European Environment Agency (EEA) in 2005 indicated that 
the ratio in Denmark peaked in 2005, rising from 3.6% in 1990 to 5.8% in 2005, 
which reflected the expected results of its Environmental Tax Reform (ETR) 
policies. On the other hand, Sweden’s ratio dropped from 3.4% in 1990 to 2.9% 
in 2005 (although there was a noted increase of 0.1% from 2003 and 2004 
years).555 This outcome has been explained, however, as being related to the 
‘Swedish fiscal reform programme for the period of 2001–2010 to guarantee and 
safeguard the competitiveness of the Swedish industry.’556  
 
Sweden and Denmark provide excellent examples of countries that have 
implemented carbon taxes as part of their overall environmental tax reforms. It 
will be seen that the implementation of carbon taxes in Sweden and Denmark 
have had a positive impact on the reduction of carbon dioxide (CO2) and other 
GHG emissions in both countries. Australia can draw from these two countries’ 
                                               
551 Porter, above n 21, 19. 
552 Stefan Speck and Jirina Jilkova, ‘Design of Environmental Reforms in Europe’ in Mikael 
Skou Andersen and Paul Ekins (eds), Carbon–Energy Taxation, Lessons from Europe (Oxford 
University Press, 2009) ch 2, 24. 
553 Ibid. 
554 Ibid 25. 
555 European Environment Agency (EEA) 2005, ‘Market-Based Instruments in Environmental 
Policy in Europe’, EEA Technical Report No. 8/2005, Copenhagen, Denmark. 
556 Speck and Jilkova, above n 552, 45. 
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experiences when assessing the merits of the various carbon price mechanisms 
which can be implemented in order to address its own climate change mitigation 
obligations on a national scale. This includes the carbon tax.  
 
5.5.1! Lessons!from!Sweden!
The aims of the Swedish government in its fiscal reforms in the 1990s were to 
‘lower taxes paid by low and medium-wage earners, and to encourage 
adjustment to an ecologically sustainable society.’557 ‘The Swedish energy 
taxation scheme is very comprehensive and consists of four different types of 
taxes.’558 The carbon tax was one of a number of ‘green taxes’ introduced to 
operate as revenue-neutral taxes where ‘revenue was to be used for budget 
consolidation in response to the reduction in income tax revenue.’559 The CO2 
tax in Sweden is levied on the content of fossil carbon in fuels.  
Sweden introduced its carbon tax in 1991 and by 2007 it was levied at the rate 
of US$150 per tonne of CO2 (although emissions intensive industries only have 
to pay a rate of US$75 per tonne).560 When the carbon tax was first introduced 
in Sweden, there were no particular provisions that made allowances for 
industry, which placed a significant burden upon energy products despite some 
reductions which had been made to existing energy taxes. In 1993, some 
concessions were implemented for the manufacturing industry. Between 2000 
and 2005, whilst carbon dioxide (CO2) tax rates increased ‘between 85 per 
cent … and around 110 per cent … for the manufacturing industry, the tax 
increase was only 3 per cent in nominal terms.’561 This arguably led to a fall in 
the GDP indicator, however, it was not unexpected as it was part of the overall 
Swedish fiscal reform program for 2000–2010, where one aim was to maintain 
Swedish industry competitiveness.  
                                               
557 Swedish Government 2002. Revised Budget Statements PROP. 2001/02:1, Stockholm. 
558 Speck and Jilkova, above n 552, 43. 
559 Ibid 44. 
560 Trisha Shrum, Greenhouse Gas Emissions: Policy and Economics: A Report for the Kansas 
Energy Council Goals Committee (15 June 2007) Carbon Tax Centre, 20.  
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Over the years the carbon dioxide (CO2) tax has risen steadily, based on the 
Polluter Pays Principle. The carbon dioxide (CO2) tax was raised further by 
2015. ‘In a step-wise approach, Sweden … increased the lower level for this 
sector [Swedish firms operating outside of the EU ETS] during 2011–15 (from 
21 to 30 per cent of the general CO2 tax level in 2011 and from 30 to 60 per cent 
in 2015).’562  
Currently, energy products used for electricity generation enjoy a CO2 tax-free 
status. In addition, since 2004, ‘energy-intensive industrial enterprises … 
receive full exemption from tax on electricity if they participate in projects to 
increase electricity efficiency to achieve the same effect as the tax would have 
had.’563 In Sweden, environmental taxes, including carbon dioxide (CO2) taxes, 
currently run alongside the EU ETS scheme which was introduced in 2005. From 
2011, no CO2 tax is applied in Sweden for those companies that operate under 
the EU ETS.564 
 
Carbon emissions have fallen in Sweden over the last two decades. ‘Between 
1990 and 2006 Sweden cut its carbon emissions by 9%, largely exceeding the 
target set by the Kyoto Protocol, while enjoying economic growth of 44% in 
fixed prices.’565 A number of scientists and economists attribute the imposition 
of the carbon tax to facilitating a move away from the ‘use of fossil fuels to the 
use of bio-mass’566 by its consumers and businesses. For example, Lindberg, 
notes that ‘it was the one major reason (carbon tax) that steered society towards 
climate-friendly solutions. It made polluting more expensive and focused people 
on finding energy-efficient solutions.’567 Johansson agrees with this sentiment, 
stating that the carbon tax has: 
had a major impact, in particular, on heating. Every city in Sweden uses district heating 
(where steam and hot water are piped to a building in a particular area). Before, coal or 
                                               
562 Susanne Åkerfeldt and Henrik Hammar, CO2 Taxation in Sweden: Experiences of the Past 
and Future Challenges (7 September 2015) Responsible Politique, Elecolgie 
<http://www.un.org/esa/ffd/wp-content/uploads/2016/12/13STM_Article_CO2-
tax_AkerfeldtHammar.pdf>.  
563 Speck and Jilkova, above n 535, 45. 
564 Åkerfeldt and Hammar, above n 562.  
565 Gwladys Fouché, ‘Sweden's Carbon-tax Solution to Climate Change Puts it Top of the Green 
List’, Guardian.co.uk (online) 29 April 2008 
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oil was used for district heating. Now biomass is used, usually waste from forests and 
forest industries.568  
 
Johansson also notes that high economic growth in Sweden over the last 10 years 
has also seen a move by industry away from high energy-intensive industries 
like paper mills to ‘non-energy-intensive industries such as the service sector.’569 
In Sweden today, environmental measures are common throughout the country 
for example, in Linköping, buses, trucks and a train line run on methane gas 
which is ‘produced from the entrails of slaughtered cows.’570 Carbon tax, 
therefore, has had a positive impact on the reduction of unnatural carbon dioxide 
(CO2) emissions. 
The success of the Swedish carbon tax has been attributed to it being combined 
with tax relief in other areas so as to not increase the overall tax burden for its 
citizens. In this way, the principle of neutrality has been closely addressed. This 
approach has avoided severe distributional consequences. In addition, citizens 
of Sweden have been noted to have concern for their environment. Trust in the 
government and their spending programs has also fostered an acceptance of the 
carbon dioxide (CO2) tax, where ‘significant parts of the national budget have 
still over the years been allocated to various projects, such as better public 
transport, an increased use of bio-fuelled district heating and housing 
isolation.’571 
5.5.2! Lessons!from!Denmark!!
Denmark, under its UN Kyoto Protocol 1997 obligations, agreed to an ambitious 
target ‘to reduce emissions of greenhouse gases by 21% in the period 2008–2012 
relative to 1990.’572 Under the second commitment period of the Kyoto Protocol 
2012-20, Denmark has committed to reduce its GHG emissions by 20% in 2020 
(for those not covered by the EU ETS) below the 2005 level.573 In addition, 
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572 Danish Parliament (Folketing), The Danish Example – The Way to an Energy-efficient and 
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Denmark has committed to meeting energy demands by 2030 to be met with 
50% renewable energy, and to be a ‘low-emissions society independent of fossil 
fuels by 2050.’574 A number of policies and taxes have already been 
implemented to address these targets. 
 
Interestingly, it has been noted that the EU ETS has not and will not be an 
effective decarbonisation tool, predominately because of the surplus emission 
allowances Denmark has available to it.575 ‘Emissions reductions in the Danish 
sectors covered by the ETS have been largely the result of renewable energy and 
energy efficiency policies rather than the effect of the ETS itself.576 As one of 
its environmental policy approaches, Denmark introduced a tax on carbon 
dioxide emissions in 1992. It was implemented in two phases, and now applies 
to both end-consumers as well as the industrial sector.577 According to the World 
Bank Group, the carbon tax applies to oil, gas, coal, and electricity use 
(approximately 45 % of the country’s total GHG emissions).578 As part of its 
national decarbonisation approach, Denmark has also reduced existing energy 
taxes, and introduced environmental taxes such as a tax on tap water, a 
wastewater tax and a tax on plastic and paper bags.579 In 2017, a number of 
environmental taxes were relied on by Denmark which all have different 
applications, with the one common objective - to decarbonise the country. These 
include the ‘energy tax, CO2 tax, NOx tax, SO2 tax and a public service 
obligation (PSO) levy.’580 
 
The initial Danish CO2 tax rate in 1992 was set at approximately US$16 per 
tonne of CO2 emissions, and by 2015, the CO2 tax rate had risen to 
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approximately US$27 per tonne of CO2 emissions,581 although businesses have 
been given significant refunds on the tax. In setting its tax rates, the Danish 
government took lessons from the German experience, especially with respect 
to carbon leakage, where it was recognised that ‘green taxes may be avoided in 
several ways.582 It is difficult to tax products or processes that can be picked up 
or established, as the case may be, south of the border.’583 In this regard, in order 
to best address these issues, rises in CO2 taxes have been phased in incremental 
stages. In addition, significant recycling of CO2 taxes collected by the Danish 
government has been implemented. Denmark has adopted a cost-neutral 
approach to its carbon dioxide (CO2) tax revenues. ‘Since 1995, only cost-
neutral changes have been implemented, in the sense that all revenue [collected 
from CO2 taxes] in excess of the 1995 level is recycled to trade and industry.’584 
While the CO2 tax is collected by distributors, it is ultimately paid by the 
downstream users: 
total revenues from the CO2 taxes are fed back to the business sector, largely through a 
reduction in labour market contributions paid by employers, but also through grants for 
investments in energy conservation and a scheme to improve working conditions in small 
firms585  
 
In addition, the Danish government, in order to further incentivise businesses to 
adopt more sustainable practices, and to address carbon leakage risk, currently 
applies CO2 taxes on industrial enterprises under two different principles. First, 
businesses can be taxed depending ‘on the process the energy is used for and 
whether or not the company has entered into a voluntary agreement to apply 
energy efficient methods.’586 Enterprises are thus able to: 
enter a voluntary agreement with the Energy Agency, in which it obligates itself to 
undertake a number of energy conservation measures that are specified in the agreement. 
In return, the enterprise is given a tax deduction, whereby the CO2 tax levels are 
lowered.587 
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Denmark has utilised its Central Customs and Tax Administration (CCTA) 
agency to collect and administer the Danish CO2 taxes. In those circumstances 
where a firm has entered into a voluntary agreement, the CCTA will work with 
them to issue the relevant rebates.588  
 
Denmark have been very successful in the reduction of its total emissions, 
decreasing by 27% over the last decade.589 Of this, CO2 emissions from fuel 
combustion from 2005 - 2015 has dropped by 34%.590 The decrease in CO2 
emissions in Denmark is due to a number of factors, including inter alia the 
introduction of a carbon tax into the Danish economy in 1992 as well as the 
continued Danish focus on and use of renewable energies. Over the last three 
decades in Denmark, there has been a notable shift away from the use of non-
renewable resources for energy production to renewable sources. Heating in 
residential and commercial sectors has also moved away significantly from 
reliance on fossil fuels to a reliance on biomass and municipal waste. In addition, 
Denmark is currently a world leader in the deployment of variable wind 
power.591 In the Denmark 2017 Review, by the OECD International Energy 
Agency (IEA), it was noted that currently ‘Denmark’s energy intensity and 
carbon intensity are among the lowest of all IEA member countries.’592 
 
Sweden and Denmark provide examples of how environmental tax reform, as 
delivered via the tax system, has been able to effectively address reductions in 
unnatural carbon dioxide (CO2) and other GHG emissions in those two 
countries. Denmark following predominantly a cost-neutral approach has been 
able to maintain growth of its economy, keep energy consumption constant and 
reduce its carbon dioxide (CO2) emissions. Sweden, too, has seen reductions in 
carbon dioxide (CO2) emissions, whilst still maintaining economic growth. It is 
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argued that carbon taxes in Sweden have encouraged industry and consumers 
alike to move away from using fossil fuels for energy production towards the 
use of renewable energy resources such as bio-mass and methane.  
 
Further support for the introduction of a carbon tax as an answer to Australia’s 
climate change mitigation obligations can be drawn from its successes in these 
two countries. 
5.6! The!United!Nations!Approach!
 
The last decade has seen progress being made towards an international 
consensus on climate change mitigation. In 1992, under the UNFCCC,593 a 
number of UN member Parties agreed that climate change issues needed to be 
addressed collectively. Subsequently, in 1997 the UN Kyoto Protocol594 was 
opened for signature, and outlined binding obligations for developed countries 
to address their GHG emissions between 2008 and 2012 by ‘limiting or reducing 
their GHG emissions by at least 5% from 1990 levels’.595 The UN Kyoto 
Protocol favours the implementation of an ETS (as discussed above) by its 
signatory member Parties, noting the ability of an ETS to foster ‘international 
linkage’596 between participating countries, thus addressing a global approach to 
climate change mitigation. 
 
Fast forward to 2015, where the 21st session of the Conference of the Parties 
(COP) and the 11th session of the Conference of the Parties serving as the 
meeting of the Parties to the Kyoto Protocol (CMP) were held on 30 November 
                                               
593 United Nations Framework Convention on Climate Change (UNFCCC) opened for signature 
4 June 1992, 1771 UNTS 107 (entered into force 21 March 1994) < 
http://www.undocuments.net/unfccc.htm>. 
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2015 in Paris, France.597 Following this Conference, the ‘Paris Agreement’ was 
entered into force on 4 November 2016. Of the 197 parties of the Convention, 
170 (including Australia) by the end of 2016 have ratified the Paris 
Agreement.598 ‘The Paris Agreement’s central aim is to strengthen the global 
response to the threat of climate change by keeping a global temperature rise this 
century well below 2 degrees Celsius above pre-industrial levels and to pursue 
efforts to limit the temperature increase even further to 1.5 degrees Celsius.’599 
It is to come into effect in 2020. Under the Paris Agreement, all Parties are 
required to report on a regular basis on their emissions and strategies 
implemented with respect to their ‘nationally determined contributions 
(NDCs).600 The NDCs are recorded on a publicly accessible platform pursuant 
to Art 4, Para 2, of the Paris Agreement.601 
 
The trend over the last 10–15 years appears to be that developed countries have 
preferred to adopt an ETS domestically in order to comply with their climate 
change mitigation obligations. For example, the UK implemented a GHG ETS 
in 2002, the European Union (EU) in 2003, and New Zealand in 2008.602 
Denmark implemented a GHG ETS in 2000 which operates together with its 
carbon tax.603 In addition, Japan has had a voluntary ETS, and South Korea, the 
US and Mexico are all considering introducing an ETS.604 Australia, too 
introduced its version of an ETS on 1 July 2012 which was to initially operate 
as a ‘quasi’ carbon tax, first starting with a fixed emissions permit price which 
was then to convert, after a set period, to a floating emissions permit price 
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tradable scheme (discussed further below). However after only 2 years in 
operation, in July 2014 the Australian ETS (Carbon Pricing Mechanism (CPM)) 
was abolished.  
5.7! Australia!–!Its!Approach!!
 
In 2008, it was recognised that dire economic consequences were an important 
facet of unmitigated climate change for Australia. Garnaut in his 2008 Review 
suggested, based on economic modelling, that unmitigated climate change could 
see: 
global GDP [Gross Domestic Product] likely to fall by around 8 per cent by 2100, with 
losses in developing countries likely to be higher than the global average. This is 
important for Australia as, by 2100, developing countries in Asia are projected to be 
overwhelmingly our major trading partners.605  
This was seen as problematic because ‘Australian terms of trade are more 
adversely affected than those of any other country or region by climate 
change.’606 In addition, the cost of unmitigated climate change was also 
recognised to include the effect on employment and wages in the future. Garnaut 
in the 2008 Review also noted that: 
unmitigated climate change [based on the studies may] cause(s) real wages to be around 
12 per cent lower than they would otherwise have been. The fall in real wages increases 
significantly in the second half of the century in response to reduced demand for labour 
as a result of climate change.607  
 
‘This is equivalent to losing around [AUD]$17 000 per capita (in current prices) 
from the Australian economy in 2100.’608  
 
Australia has, in its quest to address its climate change mitigation obligations, in 
recent times, looked at combining both regulatory measures and market-based 
approaches, where the Australian government’s aim has been to implement:  
a wide and diverse response … involving many policy instruments at all levels of 
government … [and] including regulation and standards, taxes, markets for tradable 
                                               
605 Garnaut 2008, above n 259, Ch 11, 258. 
606 Ibid. 
607 Ibid Ch 11, 253. Also see Wayne Swan, Treasurer of the Commonwealth of Australia, 
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permits, voluntary agreements, subsidies and incentives, information instruments, 
research and development, and non-climate policies.609  
 
Whilst a number of regulatory approaches, including some under the Income Tax 
Assessment Act 1997, have already been implemented (as discussed above), the 
Australian government in 2007, responding to its UN Kyoto Protocol 1997 
obligations,610 introduced the National Greenhouse and Energy Reporting Act 
2007611 as a preliminary measure prior to the introduction of a domestic ETS 
under the CPM (see below). At that time, the Australian government set to ‘limit 
emissions to 108 per cent of 1990 levels through the period 2008-2012.’612 ‘In 
2012, Australia submitted a Kyoto Protocol second commitment period target of 
99.5 per cent of 1990 levels over the period 2013-2020.’613 
!
5.7.1! Responses!from!2008–2012!!
Garnaut in the 2008 Review essentially recommended that Australia was to 
introduce an ETS to address its climate change mitigation obligations.614 In its 
2008 Report on the ‘Economics of Climate Change Mitigation’, the Australian 
Treasury also concluded that ‘[t]he Treasury’s modelling demonstrates that early 
global action is less expensive than later action’615 where ‘[e]arly mitigation 
action could ensure economic development supports prospects for long-term 
                                               
609 Chris McGrath, ‘Australia’s Draft Climate Change Laws’ (2009) 26 Environmental and 
Planning Law Journal 268. 
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growth.’616 It was also argued that an economic approach would ensure that the 
‘Australia’s economy will respond to the emission price by restructuring. Most 
sectors will grow.’617 They noted: 
Putting a price on emissions breaks the link between economic activity and emissions. It 
allows for significant cuts in emissions without large economic costs. In all policy 
scenarios, the emission intensity of GDP falls significantly. New technologies and 
production processes increase the emissions efficiency of production and demand for 
low-emission-intensive products, such as consumers choosing to use public transport. 
This moves the composition of the Australian economy towards low-emission 
industries.618 
 
Using the 2008 Review as its authority, the Labor Rudd Government introduced 
the Carbon Pollution Reduction Scheme (CPRS) into Parliament on 14 May 
2009.619 It was, essentially, based on an ETS or cap-and-trade system. All CPRS 
permits were to be included in assessable income to ‘ensure consistency across 
all taxpayers including entities that both emit and trade.’620 The Goods and 
Services Tax law (GST)621 was to be amended to ensure that ‘CPRS permits and 
eligible Kyoto units were not real property for GST purposes, but rather were to 
be characterised as personal property rights.’622 The proposed CPRS was 
ultimately rejected by Parliament three times623 with many criticising the 
Scheme as being overly flawed and complex. Indeed, it was said by some 
commentators that it was ‘hard to build public support [for the CPRS] ... chiefly 
because of its complexity.’624  
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Whilst the 2008 Review remained the authority for the implementation of the 
CPRS, the government nevertheless had departed from its recommendations in 
many areas. For example, the 2008 Review strongly recommended that 
emissions permits be auctioned to avoid ‘introducing new inefficiencies or 
distortions in the market’.625 However, the government’s CPRS proposal 
included an allowance for unlimited allocation of free permits.626 The CPRS also 
contained exclusions, most significantly for the agricultural industry,627 different 
treatment for the transport sector628 and allowed for ‘unlimited importation of 
cheap permits from the developing world as a substitute for emissions cuts.’629 
In addition, it was also not intended that the CPRS would cover deforestation.630 
These issues inter alia arguably contributed to the continued rejection of the 
CPRS in Parliament. 
 
Other factors also had an impact on the CPRS’s non-acceptance by Parliament. 
It was argued that because of the lack of certainty of limited units, the economic 
theory of supply and demand would be unbalanced and likely to lead to price 
fluctuations.631 The CPRS was also criticised for containing too many 
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4929-9155-20e4990038d9/Energy-Retailers-Association-of-Australia-Received-17-August-
2009.pdf>. Also see the submission made by Caltex Australia Ltd, Carbon Pollution Reduction 
Scheme Green Paper (September 2008)  
<https://webcache.googleusercontent.com/search?q=cache:JUaO1UICK90J:https://www.caltex
.com.au/-/media/documents/caltex/reports-and-presentations/30-april-2008-caltex-submission-
to-garnaut-climate-change-review-emission-trading-scheme-discussion-
paper.ashx+&cd=2&hl=en&ct=clnk&gl=au&client=safari> where it was noted, inter alia that 
with respect to the proposed CPRS, ‘if international offsets were not available in the early years 
of a scheme, this would increase the risk from price volatility within Australia due to the 
relatively small market and relatively large size of transactions on both the buy and sell sides of 
the market. Such price volatility has been experienced with the Mandatory Renewable Energy 
Target (MRET) and the NSW Greenhouse Gas Abatement Scheme.’ 
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exemptions, in particular for those industries that were classed as EITEs.632 In 
addition, the then Minister for Climate Change, Penny Wong, indicated in May 
2009 that there would be a very low fixed permit price of AUD$10 per tonne for 
the first year of operation due to ‘the desire to ease costs of the new emissions 
trading schemes for businesses’.633 This intervention and other compromises 
made within the CPRS were seen to defeat its purpose as a cap-and-trade 
scheme,634 because, if implemented in its proposed form, it was said that 
Australia would not have seen a ‘reduction in carbon emissions for another 25 
years.’635  
 
Such was the opposition to CPRS that it was described as a ‘gigantic churn 
machine, which was neither economically efficient nor environmentally 
effective’.636 In addition, the introduction of the CPRS to Parliament occurred at 
a time when the world was experiencing an economic and financial downturn as 
a result of the Global Financial Crisis (GFC).637 Businesses at this time were not 
generally supportive of the CPRS, seeing it as yet another financial and 
administrative burden placed upon them. For example, in late 2009 at the Second 
Reading Speech for the CPRS, the CEO of the Business Council of Australia, 
Katie Lahey, stated, ‘to drag on the debate whilst we have got this [GFC] is just 
one more complexity that business has got to factor into its planning cycle, and 
for some businesses it could be the straw that breaks the camel’s back.’638 
Despite adjustments being made to the CPRS to allow for additional free 
permits, as well as further concessions for EITE industries,639 they were not 
sufficient to save the CPRS on the third attempt to introduce it. 
                                               
632 Christian Kerr, ‘The Government’s Carbon Plan is a Gigantic Churn Machine that Offers 
Tiny Environmental Gains’ (2010) 62(1) Review – Institute of Public Affairs 3. 
633 Penny Wong, ‘Carbon Pollution Reduction Scheme: Support in Managing the Impact of the 
Global Recession’ (Media Release, 4 May 2009). 
634 See Bard Harstad and Gunnar S Eskeland, ‘Trading for the Future: Signalling in Permit 
Markets’ (2010) 94 Journal of Public Economics 749, 757, where they note that ‘the more often 
a government intervenes in a cap-and-trade-scheme, the worse the market performs.’ 
635 Spratt, above n 629, 35. 
636 Kerr, above n 632. 
637 Justine Davis, Global Financial Crisis. What caused it and how the world responded (23 June 
2017) Canstar <https://www.canstar.com.au/home-loans/global-financial-crisis> where the 
cause of the Global Financial Crisis is explained. 
638 Second Reading Speech, Carbon Pollution Reduction Scheme Bill 2009 (Cth) 4.  
639 Chris Evans, ‘Editorial – Climate Ripe for Tax Change’ (2008) 37 Australian Tax Review 
157. 
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5.7.2! Responses!from!2012–2014!
On 1 July 2012, the Labor Gillard Government was finally successful in 
introducing a carbon price mechanism (CPM) that commenced with a fixed-
price where ‘GHG emitters [were] obliged to surrender emission units in respect 
of their carbon pollution.’640 The effect of this fixed-price mechanism in its 
initial phase was akin to the imposition of a carbon tax, where the price was 
determined by the government and not by the market. During the fixed-price 
phase, ‘registered parties [could] purchase permits from the Government at any 
time at a discounted fixed price (the permits cannot be traded, but the 
Government [could] buy them back …[with] be some limited transferability’.641 
Once the fixed-price phase was to be completed after three years in 2015, the 
intent was that under the Australian ETS ‘any entity [would] be able to buy 
permits, including banks and non-residents. The permits [were to] be 
transferable in secondary markets’ 642 and linking the Australian ETS to the 
European Union ETS.  
 
The objective of the CPM under the then Clean Energy Act 2011 (Cth) (which 
is no longer in force) was to address Australia’s emissions reduction targets of 5 
% reduction below 2000 levels by 2020 and an 80 % reduction below 2000 levels 
by 2050, and to also encourage investments in clean technology, to support job 
creation, to maintain international competitiveness, and to assist in decoupling 
economic growth from emissions growth.643 The quasi ‘tax’ in its early phase 
covered all direct emissions from large emitters of greenhouse gases, including 
CO2, methane, sulphur hexauoride, nitrous oxide, and hydrofluorocarbons.644 It 
commenced at AUD $23 per metric tonne of emissions with a 2.5 % increase to 
apply annually.  
                                               
640 Australian Bureau of Statistics, Information Paper: Recording Emissions Reduction Schemes 
in ABS Statistics (30 July 2012) 
<http://www.abs.gov.au/ausstats/abs@.nsf/Products/5257.0.55.001~Jul+2012~Main+Features
~Recording+emissions+reduction+schemes?OpenDocument>. 
641 Ibid. 
642 Ibid. 
643 Environmental Defense Fund, Australia: The World’s Carbon Markets: A Case Study Guide 
to the New Australian Emissions Reduction Fund (20 May 2015) CDC Climate Research 1, 2 
<http://www.ieta.org/resources/Resources/Case_Studies_Worlds_Carbon_Markets/australia_ca
se_study_may2015.pdf>.  
644 World Bank, State and Trends of Carbon Pricing (World Bank, 2014) 78.  
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September 2013 saw the Labor Gillard Government defeated. The incoming 
Liberal Abbot government ‘scraped the carbon tax’ effective 1 July 2014. 
Arguably this action was predominately politically influenced, however a 
number of other reasons were put forward. These included lowering the cost of 
living for average Australians, lowering retail electricity prices, to boost 
economic growth, to reduce compliance costs for the 370 liable entities and to 
remove 1000 pages of primary and subordinate legislation.645 The Climate 
Change Authority was also abolished at that time.646  
 
Prior to the implementation of the CPM concerns about what additional policies 
were required in order to tackle ‘investment in research and development of low 
emissions technologies, providing assistance to industry to correct distortion 
resulting from unpriced externality in some competitor countries, and providing 
direct assistance to households to overcome market failures’647 were put 
forward. There were also significant concerns about how the CPM was to 
operate and questions about how market inefficiencies under the CPM were to 
be addressed.  
 
Of significant concern was how vulnerable and those identified as being in low-
income households were to be dealt with under CPM. In its two years of 
operation, the CPM aimed to be fiscally neutral, where around 50 % of the 
revenues collected from the tax were directed to funding the Household 
Assistance Package, which provided financial assistance to those in low income 
households and pensioners, to partly compensate them for higher energy prices, 
which had raised their costs of living. Whether this approach did actually assist 
such households was debatable.  
 
                                               
645 Australian Government, Why We are Removing the Carbon Tax (2014) Department of 
Environment and Energy <http://www.environment.gov.au/topics/cleaner-environment/clean-
air/repealing-carbon-tax>. 
646 The Climate Change Authority was established under the Climate Change Authority Act 2011 
(Cth), and was responsible for reviewing the Clean Energy Package, and to make 
recommendations to the government: see Environmental Defense Fund, above n 643, 2.  
647 Garnaut Climate Change Review, Update Paper 6: Carbon pricing and reducing Australia's 
Emissions, 8 <http://www.garnautreview.org.au/update-2011/update-papers/up6-carbon-
pricing-and-reducing-Australias-emissions.html>. 
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In addition, the CPM also provided significant assistance to EITE industries. 
This assistance was in response to the fear being that some EITE industries 
could, after the introduction of the CPM, move ‘from Australia to other countries 
that impose less of a carbon constraint [where] this could result in an increase in 
global emissions [discussed above in the context of carbon leakage].’648 In this 
regard, it was explained that without assistance, where the CPM ‘preceded or 
exceeded that of countries that are the hosts to major competitors, this could 
cause Australian production to contract below the level that would eventuate if 
our country faced a similar cost.’649 Under the CPM, EITE industries were given 
assistance through a system of free permit allocations, under the Jobs and 
Competitiveness Program. Those EITE participants could then rely on the free 
permits for compliance purposes, or to trade them on the carbon market, or sell 
them back to the Clean Energy Regulator.650 Further, under the CPM some 
emission intensive coal-fired electricity generators received either a one off cash 
payment in 2012 of AUD $1 billion, and others received free carbon units from 
the Energy Security Fund, which was established to assist those generators to 
eventually adopt cleaner energy technologies.651 A further assistance package 
linked to the CPM was in the form of the Carbon Farming Initiative (CFI) which 
encouraged the storage of carbon, or a reduction in GHGs on land. The permits 
issued under the CFI could also be used for compliance under the CPM, in its 
first phase.652 One major criticism of EITE assistance under the CPM was that it 
required yet another regulator, in the form of the Clean Energy Regulator, adding 
to the administrative burden on the Australian tax system. In addition, favourable 
treatment of some EITE industries required close monitoring to ensure that 
competition was not hampered.   
  
The administration aspects of the CPM were arguably overly complex. Two new 
agencies were created in addition to the existing Productivity Commission. 
                                               
648 Ibid 31. 
649 Ibid. 
650 Jacqueline Peel, ‘Australian Carbon Pricing Mechanism: Promise and Pitfalls on the Pathway 
to a Clean Energy Future’ (2014) 15 The Minnesota Journal of Science and Technology 429, 
454–56.  
651 Ludovino Lopes Advogados, ‘Climate Focus, and WayCarbon – Report 2: International 
Experiences on Carbon Taxes’ (2014) Report prepared for Brazilian Ministry of Finance 
(unpublished) 50. 
652 Ibid 52.  
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These were the Clean Energy Regulator (as noted above) and the Climate 
Change Authority.653 Under the National Greenhouse and Energy Reporting Act 
2007 (Cth), liable entities were to report their emissions to the Clean Energy 
Regulator, who also were responsible for administering and ensuring 
compliance with the CPM, issuing carbon units, and maintaining the national 
Register. The Climate Change Authority was responsible for reviews and 
providing advice to the government on carbon tax policy for Australia over 
time.654 Arguably, these two agencies were very costly and overly complex. 655 
!
5.7.3! Responses!from!2014–2017!
During the two years of the CPM’s implementation, GHGs emissions fell 
marginally. According to the Quarterly Update of Australia’s National 
Greenhouse Gas Inventory of December 2013, which details Australia’s 
National Greenhouse Accounts, annual emissions (not including changes in land 
use) were approximately 538.4 million tons of carbon dioxide equivalent in 
2013, which was down 0.8 % on the previous year in 2012.656 Despite this fall, 
Australia in 2013 remained ‘as having one of the highest emissions per person 
of the developed world.’657  
 
As noted above, the United Nations ‘Paris Agreement’ was entered into force on 
4 November 2016. As at December 2016, of the 197 parties of the Convention, 
170 (including Australia) have ratified it.658 To date Australia has not yet 
communicated to the United Nations Framework Convention on Climate 
Change (UNFCCC) on their NDCs.659 However, the Australian Climate Action 
                                               
653 Australian Government, Update on Australia’s Carbon Pricing Mechanism (2012) 
Department of Climate Change and Energy Efficiency 
<https://icapcarbonaction.com/en/?option=com_attach&task=download&id=14>. 
654 Peel, above n 650, 444. 
655 Ibid.  
656 Australian Government, Australia’s National Greenhouse Gas Inventory: December 2013 
(2013) Department of the Environment 
 <http://www.environment.gov.au/system/files/resources/d616342d-775f-4115-bcfa-
2816a1da77bf/files/nggi-quarterly-update-dec13.pdf>. 
657 Ibid. 
658 Australia signed the Paris Agreement on 22 April 2016. Ratification was approved on 9 
November 2016 and came into force on 9 December 2016. See United Nations Framework 
Convention on Climate Change (UNFCCC), Paris Agreement – Status of Ratification < 
http://unfccc.int/paris_agreement/items/9444.php>. 
659 United Nations Framework Convention on Climate Change (UNFCCC), Communications 
Received from Parties in Relation to their NDCs 
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Plan (CAP) (Intended Nationally Determined Contribution (INDC), dated 
August 2015, was previously submitted to the UNFCCC.660 Under its CAP 
Australia suggested that it would ‘implement an economy-wide target to reduce 
greenhouse gas emissions by 26 to 28 per cent below 2005 levels by 2030,’661 
but with the reservation that they had the right to change these targets ‘should 
the rules and other underpinning arrangements of the [Paris] agreement differ in 
a way that materially impacts the definition of our target.’662 It was noted at the 
time that this new target, went beyond Australia’s 2020 commitment to reduce 
emissions by 5 % below 2000 levels.663  
 
More recently, according to the Australian government, Australia aims to reduce 
emissions to 26–28 % on 2005. ‘This target represents a 50–52 % reduction in 
emissions per capita and a 64–65 % reduction in the emissions intensity of the 
economy between 2005 and 2030.’664 The Australian government’s position in 
2015 was that this new 2030 target is achievable using its current Direct Action 
approach, including the ERF (as discussed above), which can be especially 
attributed to ‘technology improvements and other sources of abatement’ 
including ‘technology innovation and breakthroughs, and other action by 
businesses, governments and the community.’665 See Figure 5.1 below. 
                                               
 <http://unfccc.int/focus/ndc_registry/items/9981.php>. 
660 Australian Government, Australia’s Intended Nationally Determined Contribution to a New 
Climate Change Agreement (August 2015)  
<http://www4.unfccc.int/ndcregistry/PublishedDocuments/Australia%20First/Australias%20In
tended%20Nationally%20Determined%20Contribution%20to%20a%20new%20Climate%20C
hange%20Agreement%20-%20August%202015.pdf>. 
661 Ibid. 
662 Ibid. 
663 Ibid.  
664 Australian Government, Australia’s 2030 Climate Change Target, Fact Sheet (2015) 
Department of Environment and Energy <http://www.environment.gov.au/climate-
change/publications/factsheet-australias-2030-climate-change-target>. 
665 Ibid. 
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Figure 5.1 Australia’s Targets 2030666 
 
In this thesis, it is postulated that the Direct Action Plan including the ERF, is ill 
equipped to deal with GHG emissions. The Clean Energy Regulator’s 
responsibility is to administer legislation to reduce carbon emissions and 
increase the use of clean energy.667 Under its Direct Action Plan, the Emissions 
Reduction Fund (ERF), functions as a ‘quasi-regulatory’ voluntary scheme 
which provides incentives for abatement activities across the Australian 
economy. It operates as a reverse auction to buy back the lowest cost abatement. 
In this sense this approach focuses on activities that ‘should’ reduce emissions. 
For example, cleaning up waste coal mine gases, cleaning up power stations, or 
to capture landfill gases. Reforestation, replanting marginal lands and improving 
soil productivity can also be other types of activities that could qualify under the 
scheme.668  
 
The effectiveness of such an approach in addressing Australia’s current climate 
change mitigation obligations and proposed targets for 2020 and 2030 is 
                                               
666 Australian Government, Australia’s Targets 2030 (2015) Department of Environment and 
Energy < http://www.environment.gov.au/climate-change/publications/factsheet-australias-
2030-climate-change-target>. This chart represents indicative estimates. Actual emissions 
reductions will depend on final policy design, and the amount of emissions reductions required 
to meet Australia’s 2030 target will depend on future emissions trends.  
667 The Australian Clean Energy Regulator has administrative responsibilities and monitors 
compliance under the following legislative instruments: the National Greenhouse and Energy 
Reporting Act 2007 (Cth), the Carbon Credits (Carbon Farming Initiative) Act 2011 (Cth), the 
Renewable Energy (Electricity) Act 2000 (Cth), and the Australian National Registry of 
Emissions Units Act 2011 (Cth).  
668 Ibid. 
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questionable. The ERF actually operates as a direct purchasing program, rather 
than operating as a market mechanism, as it relies on regulatory policy to ensure 
that businesses participate in a competitive manner. While the Australian 
government has in recent times argued that the ERF can effectively address its 
climate change mitigation obligations, this thesis postulates that the causes of 
human induced climate change are too vast for this type of regulatory scheme to 
address them on its own.  
5.8! Conclusion!
 
Regulatory and/or economic or market-based options have been implemented by 
a number of countries in order to tackle their climate change mitigation 
obligations domestically, and in some cases to connect economies 
internationally, allowing for a move towards a global response. Traditionally, 
regulatory measures have been implemented in countries such as Australia 
where the aim is to ‘prohibit behaviour damaging to the environment.’669 
However, in the last two decades there has been a rise in the use of economic or 
‘market-related instruments’670 by a number of countries to either replace or 
supplement regulatory approaches. In this Chapter, taking an Australian focus, 
an overview of a number of regulatory approaches that have been implemented 
in Australia was first made. Particular attention was paid to the current Direct 
Action Plan and the Emissions Reduction Fund (ERF) approach that was 
implemented in Australia in December 2014, which operates on a voluntary 
basis. Its complexities were noted, and the question was posed as to whether it 
is an adequate instrument to address Australia’s climate change mitigation 
obligations.  
 
In this Chapter, in addressing the third research question: What considerations 
need addressing in order to implement taxation as a social engineering tool? - it 
has been suggested that regulatory approaches (including the ERF) on their own 
are inadequate to address the cause of human induced climate change because 
human induced CO2 and other greenhouse gas (GHG) emissions (which 
                                               
669 Missfledt and Hauff, above n 128. 
670 Lefevere, above n 400. 
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contribute to unnatural global warming) come from a range of ‘varied and 
diffuse sources with an incremental or cumulative effect.’671 This is especially 
so where there are not the necessary resources available to administer and 
monitor the ‘vast number of minor and widespread violations. Global warming 
presents this problem on a vast scale.’672 In this Chapter it was also discussed 
how it is now largely accepted that ‘economic incentive-based policies are 
generally more efficient than regulatory approaches’673 in reducing unnatural 
CO2 and other GHG emissions because they have the benefit of ‘influencing 
human behaviour indirectly without inhibiting an individual’s right to decide.’674 
In addition, it was illustrated how economic options can be particularly useful in 
situations where ‘the regulator does not have the necessary knowledge about 
firm costs’,675 as is the case with climate change mitigation. In this context, this 
thesis supports the argument that economic or market-based approaches allow 
the market to actually determine ‘the lowest-cost means of abatement.’676 The 
OECD has also commented on the efficiency and effectiveness of economic 
approaches. Economic or market-based approaches allow the market to actually 
determine ‘the lowest-cost means of abatement.’677 By relying on the three 
Pillared approach as developed in Chapters 2 and 3 of this thesis, the contention 
that the purpose of taxation can be legitimately expanded to encompass 
objectives of social engineering human behaviours, in the context of addressing 
the causes of human induced climate change is put forward.  
 
By reference to the principles that underpin an effective tax system and taxes 
implemented under it, it has also been argued that the principle of simplicity can 
be readily met by the imposition of a carbon tax provided the carbon tax is set at 
the appropriate level, where such a tax can easily be periodically reviewed and 
assessed, and corrections can be made to rates through the tax system itself.678 
                                               
671 Ibid. 
672 Ibid. 
673 Metcalf, above n 23. 
674 Hoffman, above n 24, 139. 
675 Hepburn, above 25, 228-9. 
676 Henry Report, above n 26, Part 2, ch E2-1 
<http://taxreview.treasury.gov.au/content/FinalReport.aspx?doc=html/publications/Papers/Fin
al_Report_Part_2/chapter_e2-1.htm> 
677 Ibid. 
678 White Paper, above n 64. 
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Suggestions were made to allow for the additional tax revenues collected to be 
used to encourage innovation and technological advances in the low emissions 
and renewable energy sector, which will ‘represent useful tax reform as well as 
good energy and environmental policy.’679 In this Chapter, the position that the 
carbon tax should be designed to be revenue-neutral,680 where revenues from a 
carbon tax are implemented to reduce other Australian taxes, is reinforced. 
Where inequities arise, it is proposed that carbon dividends be allocated to those 
individuals and families in low income tax brackets, and that positive efforts are 
made by the government to encourage greater investment in renewable 
technologies or green initiatives both domestically and internationally.681  
 
Based on the experiences of environmental or carbon taxes operating in both 
Sweden and Denmark, it is postulated that while in the short-term, results of a 
carbon tax for Australia could be ‘relatively low [as] energy consumption is 
deeply embedded in modern economies’,682 nevertheless in the long term the 
‘response will be much larger.’683 By reference to the third Pillar, using the 
‘Pigouvian’ tax approach whereby polluters are punished until they take real 
action in reducing emissions, it is posited that the carbon tax would eventually 
‘almost certain[ly] reduce GHG emissions efficiently’684 because it can in the 
long term dramatically incentivise consumer and business behaviour. Ultimately 
consumers would begin to ‘demand lower-carbon power sources from their local 
utilities … buy more efficient appliances, buy and drive more efficient cars … 
and ... give more attention to energy conservation.’685 Businesses would have a 
motive to ‘reduce their GHG footprint to enhance their profit margin’.686  
!
 !
                                               
679 Keating, above n 33.  
680 Corkery, above n 34, 1. 
681 Denniss and Richardson, above n 35, 2. 
682 Cooper, above n 236, 9.  
683 Ibid. 
684 Green, Hayward and Hassett, above n 201, 5. 
685 Ibid. 
686 Cooper, above n 236, 9. 
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Chapter!6:!Case!Study!2!_!The!Obesity!Epidemic!and!its!
‘Causes’! 
6.1! Introduction!!
 
In this Chapter, the thesis now turns to the second case study in order to further 
advance the thesis’ hypothesis and to again address the second research question: 
What types of human behaviours and /or consumptions need addressing? To 
once again address this question, this Chapter examines the growing obesity 
epidemic both in Australia and globally in order to provide a background that 
further supports and legitimises the extended purpose of taxation in order to 
encompass objectives of social engineering.  
 
According to the World Health Organization687 (WHO), overweight issues and 
obesity are  defined as ‘abnormal or excessive fat accumulation [in persons] that 
may impair health.’688 While world famine and poverty is a global problem, 
especially in third world or developing countries,689 in many developed countries 
an obesity epidemic is also presenting a threat to society.690 Obesity has reached 
epidemic proportions in the developed world, especially in countries such as the 
US, the UK, New Zealand and Australia. For example, in the Australian context, 
the OECD notes that Australia ranks the fifth highest in obesity rates after the 
UK, Mexico, New Zealand and the UK.691 The obesity problem for Australia has 
been progressively increasing where according to the Australian National Health 
and Medical Research Council, obesity in adults in Australia has risen steadily 
over the last 30 years. 692  
 
                                               
687 World Health Organization (WHO), Obesity and Overweight – Fact Sheet (February 2018) 
Media Centre <http://www.who.int/mediacentre/factsheets/fs311/en/>.  
688 Ibid.  
689See World Bank Group, World Development Indicators 2017 (2017) 2 < 
https://openknowledge.worldbank.org/handle/10986/26447> where it is noted that over 10 % of 
the world population lived in extreme poverty in 2013.  
690 World Obesity Organization, Resources (2017) 
<http://www.worldobesity.org/aboutobesity/resources/obesity-data-portal/resources/charts/>.  
691 The Organisation for Economic Co-operation and Development. Health at a Glance 2009 – 
OCED Indicators (2009) <http://www.oecd.org/health/health-systems/44117530.pdf>. 
692 National Health and Medical Research Council (NHMRC), Australian Dietary Guidelines 
(2013) Australian Government, Department of Health and Aging, 1 < 
https://www.nhmrc.gov.au/_files_nhmrc/publications/attachments/n55_australian_dietary_guid
elines_130530.pdf>. 
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In this Chapter an investigation is undertaken into the possible causes of obesity. 
It is found that the causes can emanate from a mix of cultural and environmental 
factors, availability of food, marketing and food advertising, availability and 
consumption of healthy and unhealthy food, the implementation of government 
policies, individual behaviour including choice, the relevance of poverty, the 
effect of technological change and urbanisation, as well as human biology.  In 
addition, the concept of ‘choice’ is explored where it is determined that 
consumers chose to consume calories and they also choose to expend them 
through exertion such as exercise. It is also noted that obesity and overweight 
issues have changed over time, with a particularly higher prevalence in 
developed countries when compared to developing ones.  
 
Arguments that support the genetics and addiction arguments are explored, and 
it is acknowledged that these can go some way to explaining the growth in 
obesity over recent times, however it is also noted that this position cannot 
explain entirely why obesity growth rates have increased exponentially over the 
last 30 years. Further, consideration is given to those negative and detrimental 
impacts on an individual’s health that overweight issues and obesity presents. 
According to the OECD, those who are overweight, and in particular those who 
are defined to be obese will tend to have higher rates of chronic illnesses and 
suffer premature death when compared to people of average or what is 
considered normal weight.693 In addition, negative externalities associated with 
overweight and obesity are investigated. It has been argued that obesity and 
overweight issues, and their associated diseases place enormous financial and 
resource allocation burdens upon a country’s health system. It also affects a 
country’s overall Gross Domestic Product, because as more people become 
obese, this can have an impact on productivity. These negative externalities 
associated with obesity and overweight issues provide a strong argument for 
government intervention which may well be the most appropriate approach to 
deal with these unwanted costs. 
                                               
693 Body Mass Index (BMI) is a gauge, which uses weight-for height as a measure for obesity 
and overweight. According to WHO ‘a BMI greater than or equal to 25 is overweight [and] 
obesity is a BMI greater than or equal to 30.’ See World Health Organization (WHO), Obesity 
and Overweight – Fact Sheet < http://www.who.int/mediacentre/factsheets/fs311/en/>.  
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6.2! What!is!Obesity!and!what!are!its!‘Causes’?!!
 
According to the World Health Organization (WHO), the underlying 
characterisation of overweight issues and obesity rests upon an energy 
imbalance between calories expended and calories consumed by a human being. 
WHO further explains overweight and obesity as ‘abnormal or excessive fat 
accumulation that may impair health.’694 Body Mass Index (BMI) is a gauge, 
which uses weight-for height as a measure for obesity and overweight issues. 
According to WHO ‘a BMI greater than or equal to 25 is overweight [and] a 
BMI greater than or equal to 30 is obesity.’695 
 
The current obesity epidemic appears to have commenced in the 1980s when an 
abundance of foods, especially fast foods and sweet sugary soft drinks, began to 
appear in developed countries together with obesogenic factors. However, there 
are a number of contributing factors that go some way to understanding the 
causes of the overweight and obesity epidemic in Australia and worldwide. As 
discussed below, some studies have attributed weight gain and obesity to genetic 
factors including addiction and predisposition to it as a disease in its own right. 
Other studies link poverty in developed societies as also being a contributory 
factor. While these factors are outlined in detail below, in this thesis, specific 
focus is on the increase in the consumption of energy dense foods and beverages. 
In this context, WHO notes that in a global context, with respect to weight gain 
and obesity, there has been an increase in the consumption of high fat content 
foods together with a decrease in physical exertive activities based upon the 
changing nature of work, modes of transportation and urbanisation since the 
beginning of the last century.696 This has been particularly so in developed 
countries.  
 
                                               
694 World Health Organization, above n 687.  
695 Ibid.  
696 Ibid.  
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6.2.1! Obesity!–!A!Disease?!
Whether obesity is a disease in its own right is the subject of much debate. Both 
normativist and constructivist views support the notion that a disease is a 
phenotype that is disvalued by society.697 On the other hand, naturalists argue 
that diseases are phenotypes that fail to perform their biological function. The 
dysfunctional theory is another view which supports the notion that a disease is 
a phenotype that has failed to perform its biological function, together with it 
being disvalued by society.698  
 
Currently, obesity in Australia is not generally regarded as a disease in its own 
right by most medical practitioners. For example, the National Hospital 
Morbidity Database (NHMD), which compiles data from State and Territory 
health authorities, in its Obesity and Injury in the National Hospital Morbidity 
Database Report of 2013, only 1% of Australian hospital separation records 
contained the obesity ICD-10-AM disease code E66 for the period 2008–09, and 
yet for the same period the National Health Service found that over 25% of 
Australian adults were classified as obese.699 This indicates that the health 
authorities in each Australian State and Territory do not regard obesity as a 
stand-alone disease, but rather as an affliction which presents a number of 
associated diseases and injury. This is an important factor for the Australian 
government, when taking into account the most appropriate strategy to 
implement in order to address the negative internalities and externalities 
associated with the obesity phenomena. If indeed obesity is not a disease in its 
own right, then the imposition of a tax on highly dense foods and beverages may 
be an effective and appropriate measure which can change human consumption 
behaviours, while addressing the associated negative externalities (discussed 
further in Chapter 7 of this thesis).  
 
                                               
697 See generally Shane N Glackin, ‘Tolerance and Illness: The Politics of Medical and 
Psychiatric Classification’(2010) 35(4) Journal of Medicine and Philosophy 449–65. 
698 See Jerome C Wakefield, ‘The Concept of Mental Disorder’ (1992) 47 American Psychologist 
373–388. 
699 Australian Government, Obesity and Injury in the National Hospital Morbidity Database (13 
May 2013) Australian Institute of Health and Welfare 
<https://www.aihw.gov.au/reports/injury/obesity-and-injury-in-the-national-hospital-
morbid/contents/summary>. 
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6.2.1.1! Medical!Advances!
Some have also argued that medical advances in more recent times have had an 
impact on diseases associated with obesity. Advances in medicines to treat 
diabetes, high cholesterol and high blood pressure possibly allow the obesity 
epidemic to continue to rise, since its associated health detriments can be 
controlled and managed more readily. For example, Sjöström et al, collected 
data for their Swedish Obese Subjects (SOS) study with a mean follow-up of 
14.7 years. They found that bariatric surgery (used to treat obese patients) lead 
to a reduction in mortality. In particular, they found that for those subjects that 
underwent the surgery, they had reduced cardiovascular deaths and first-time 
(fatal and nonfatal) cardiovascular events.700 Such outcomes may indicate that 
for those persons who are in the obese range, they may choose to treat the obesity 
or its associated diseases with surgery, which can lead to better health outcomes. 
It is however not for this thesis to explore whether this is an approach that should 
be considered in addressing obesity. 
!
6.2.2! Genetics!
Human genetic factors could also play role in the growing overweight and 
obesity epidemic. It has been argued that epigenetic factors, which refer to DNA 
modifications that can turn genes on or off, may affect a person’s disposition to 
overweight and obesity. For example, Ruchat and Mottola in their 2012 Review 
canvassed the outcomes of 19 studies in order to determine ‘the effect of prenatal 
physical activity interventions, alone or in combination with nutritional 
counselling, on GWG [gestational weight gain] and to address whether 
preventing excessive GWG decreases the incidence of infant high birth weight 
and/or postpartum weight retention.’701 They concluded that ‘healthy eating 
habits during pregnancy, combined with an active lifestyle, may be important 
elements in the prevention of long-term risk of obesity for two generations.’702 
This could infer that a change in consumption behaviours of carrying mothers 
could, to a degree address obesity and overweight issues for the next generation. 
                                               
700 Sjöström et al, ‘Bariatric Surgery and Long-term Cardiovascular Events’ (2012) 307(1) 
Journal of American Medical Association 56, 63. 
701 Stephanie-May Ruchat and Michelle Mottola, ‘Preventing Long-Term Risk of Obesity for 
Two Generations: Prenatal Physical Activity Is Part of the Puzzle’ (2012) Journal of Pregnancy 
133, 133. 
702 Ibid.  
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However, such an explanation alone doesn’t explain the rapid rise in obesity over 
the last three decades in countries with technologically developed economies. If 
there were a genetic connection, it is arguable that such a change would have 
been much slower. In addition, childhood obesity has increased alongside adult 
obesity, which can counter the genetics argument, and instead ‘poor diet, 
inadequate physical activity and excessive sedentary behaviours are established 
in, and track from, early childhood.’703 The rise in sedentary activities in 
particular (computers, televisions, for example) for children in the last two 
decades may also explain the rise in childhood obesity, given the decline in 
calorie expenditure associated with such activities.704 In addition, children will 
eat the same foods as their parents (post infancy), so obese parents, will generally 
also have obese or overweight children.705  
6.2.3! Addiction!
Addiction theories also have been put forward to explain the growing rise in the 
obesity epidemic. The American Medical Association and the American Society 
of Addiction Medicine define addiction as a disease.706 
Like diabetes, cancer and heart disease, addiction is caused by a combination of 
behavioural, environmental and biological factors. Genetic risks factors account for about 
half of the likelihood that an individual will develop addiction. Addiction involves 
changes in the functioning of the brain and body. These changes may be brought on by 
risky substance use or may pre-exist. The consequences of untreated addiction often 
include other physical and mental health disorders that require medical attention. If left 
untreated over time, addiction becomes more severe, disabling and life threatening.707 
 
Given that obesity prevalence continues to rise, as noted above, this could 
suggest that there could be other elements in the pathogenesis of this phenomena. 
Food addiction theories have been garnering support, for example Ziauddeen et 
al in their 2012 study found that people who chronically ate some foods in 
greater amounts than necessary to remain healthy, indicated a loss of control in 
                                               
703 Vicki Brown et al, ‘The High Cost of Obesity in Australian Pre-schoolers’ (2017) 41 
Australian and New Zealand Journal of Public Health 323–324.  
704 John Cawley, ‘Markets and Childhood Obesity Policy’ (2006) 16(1) The Future of Children, 
Special Issue on Childhood Overweight and Obesity 69–88.  
705 For a detailed discussion on this point please see Matthias Grube et al, ‘Obese parents – obese 
children? Psychological- psychiatric risk factors of parental behaviour and experience for the 
development of obesity in children aged 0–3: study protocol’ (2013) 13 BMC Public Health, 
1193. 
706 Board of Directors, Definition of Addiction (19 April 2011) American Society of Addiction 
Medicine <https://www.asam.org/resources/definition-of-addiction>. 
707 The National Center on Addiction and Substance Abuse, Addiction as a Disease (14 April 
2017) The National Center on Addiction and Substance Abuse 
<https://www.centeronaddiction.org/what-addiction/addiction-disease>. 
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behaviour towards food. This behaviour could signify an addiction to certain 
foods.708 Further, the rise in persons seeking bariatric surgery in the last 10 years  
to deal with their food behaviours also could indicate an addiction problem.709   
 
Food addiction has also been related to drug and tobacco addition. In the same 
way that tobacco and drugs have been argued to stimulate the extracellular 
concentration of dopamine (DA) in regions of the human brain, where 
‘[r]epeated drug exposure … induces a process of sensitization of drug-induced 
stimulation of DA transmission in the [nucleus accumbens ] NAc core’710 it has 
been argued that so too do some foods give rise to the similar effects. Roitman 
et al in their 2004 study found that by exposing humans to rewarding food, this 
stimulated dopaminergic transmission in nucleus accumbens (NAc), which is a 
primary site for reinforced behaviours in the human brain.711 Other studies have 
indicated that highly processed foods (high in sugar and fat) can be more 
addictive than fresh non-processed foods. The high palatability of highly 
processed foods can have an effect on consumer choice. Yanovski, in her 2003 
study, found that food cravings were associated with the need for sugar and fat 
in food, where such preferences are either innate or learned in early childhood.712 
In addition, it has been shown in laboratory rat tests that consumption of foods 
with high sugar will release endogenous opioids in the NAc, and activates the 
dopaminergic reward system.713 It has been argued that such foods can trigger 
addictive type of behaviours in humans as well, where this ‘addictive process 
[can] play a role in binge eating and obesity.’714 It has been postulated that the 
                                               
708 Hisham Ziauddeen, Sadaf Farooqi and Paul Fletcher, ‘Obesity and the Brain: How 
Convincing is the Addiction Model?’ (2012) 13(4) Nature Review Neuroscience 279–86.  
709 Adrian Meule, Vittoria von Rezori and Jens Blechert, ‘Food Addiction and Bulimia Nervosa’ 
(2014) 22(5) European Eating Disorders Review 331, 332.  
710 Gaetano Di Chiara, ‘Nucleus Accumbens Shell and Core Dopamine: Differential Role in 
Behaviour and Addiction’ (2002) 137(1-2) Behavioural Brain Research 75, 75.  
711 See generally Mitchell F Roitman, Garret D Stuber, Paul E M Phillips, R Mark Wightman 
and Regina M Carelli, ‘Dopamine Operates as a Subsecond Modulator of Food Seeking’ (2004) 
24(6) The Journal of Neuroscience 1265–1271. 
712 Susan Yanovski, ‘Sugar and Fat: Cravings and Aversions’ (2003) 133 (Suppl) Journal of 
Nutrition, 835S-837S.  
713 See generally André Ragnauth, Malgorzata Moroz and Richard J Bodnar, ‘Multiple Opioid 
Receptors Mediate Feeding Elicited by M and Delta Opioid Receptor Subtype Agonists in the 
Nucleus Accumbens Shell in Rats’ (2000) 876(1-2) Brain Research, 76–87. 
714 Jose Manuel Lerma-Cabrera, Francisca Carvajal and Patricia Lopez-Legarrea, ‘Food 
Addiction as a New Piece of the Obesity Framework’ (2016) 15 Nutrition Journal 1, 2 
<https://nutritionj.biomedcentral.com/articles/10.1186/s12937-016-0124-6 >. 
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requirement for food intake by humans is based on biological need but it is also 
hedonic,715 which is supported by the fact that some people will continue to 
consume certain foods well past when their energy needs have been reached.716 
 
However, the food addiction hypothesis is debatable.  Critics of this hypothesis 
argue that it is predominately based on laboratory tests, using animals such as 
rats and not human beings, and that further research is required to see how it can 
be applied directly to human beings.717 Rippe in his 2014 Review argues that 
while there are some similarities between drug and food brain stimulators, there 
are a number of differences too, noting ‘that scientific information is often 
distorted and how conjecture may sometimes be confused with proof.’718 
Further, not all persons exposed to highly palatable foods, high in sugar and fat, 
will develop addictive tendencies. It may be that food addiction is no more than 
some humans preferring the high palatability (hedonic value) that processed 
foods possess, i.e. sugar and fat, and that this is what prompts people to eat more. 
It is therefore important to identify why certain people consume greater amounts 
of such foods. Availability of highly processed foods, and their relatively lower 
cost than fresh foods such as fruit and vegetables, can also lead to higher 
consumption. If obesity and weight gain is not attributable to food addiction, 
then there is a strong policy case for governments to intervene.  Soft or hard 
paternalistic policy approaches may well be effective in addressing this growing 
issue.  
 
6.2.4! Technological!Change!and!Urbanisation!!
It has also been argued that urbanisation and technological advances contribute 
to the growing obesity epidemic in developed countries,719 where technology has 
provided labour saving devices for work, in the home, and for transportation and 
                                               
715 See generally Rahul Pandit, Johannes W de Jong, Louk J M J Vanderschuren and Roger A H 
Adan, ‘Neurobiology of Overeating and Obesity: The role of Melanocortins and Beyond’ (2011) 
660(1) European Journal of Pharmacology, 28–42.  
716 Ibid. 
717 Ziauddeen et al, above n 708.  
718 James M Rippe, ‘Lifestyle Medicine: The Importance of Firm Grounding on Evidence’ 
(2014) 8 American Journal of Lifestyle Medicine 306, 306.  
719 See Mario F Fraga et al, ‘Epigenetic Differences Arise During the Lifetime of Monozygotic 
Twins’ (2005) 102(30) Proceedings of the National Academy of Sciences, 10604–10609.  
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leisure activities.720 ‘Technology also includes food production, processing and 
marketing systems.’721 Technological change has freed up peoples’ time away 
from producing food to other pastimes. In addition, acquiring food now requires 
less effort, and most work in developed countries requires little exercise.  
!
6.2.4.1! Poor!Diet!in!Developed!Countries!!
Under the neoclassical theory of obesity as espoused by Philipson and Posner, 
technological change provides the best explanation of why data indicates that 
increases in weight, together with falling food prices continues to be evident 
even in periods where there is rising or declining food consumption. This is 
because, in developed countries the fall in food prices has a corresponding 
relationship with the increase in the cost of exercise, and this has offsetting 
impacts on food consumption.722 For example, for poor or less technologically 
developed economies, the obese tend to be richer individuals, but it is the 
opposite in wealthier more technologically developed societies.723 An 
explanation for this paradox would be that for those wealthier persons living in 
more technologically developed societies, they are more able to afford to pay for 
exercise than the poor.  
 
In order to determine which countries are classified as developed countries, 
reference can be made to World Bank 2015 data, where the classification of a 
developed country or economy is based on Gross National Income (GNI) per 
capita (in US dollars). As noted by the World Bank, in 2015: 
Low-income economies are those with a GNI per capita of $1025 or less in 2015. Lower-
middle-income economies are those with a GNI per capita of $1026–$4035. Upper-
middle-income economies are those with a GNI per capita of $4036–$12 475. High-
income economies are those with a GNI per capita of $12,476 or more. Users sometimes 
refer to low- and middle-income countries as developing countries.724 
 
                                               
720 Barry M Popkin, ‘Nutrition Transition and the Global Diabetes Epidemic’ (2015) 15(64) Curr 
Diab Rep, 2 < https://link.springer.com/content/pdf/10.1007%2Fs11892-015-0631-4.pdf>. 
721 Ibid.  
722 Tomas J Philipson and Richard Posner, ‘The Long-Run Growth in Obesity as a Function of 
Technological Change’ (Working Paper 7423, National Bureau of Economic Research, 
November 1999) 6 <http://www.nber.org/papers/w7423.pdf>. 
723 Ibid 12. 
724 World Bank Group, above n 689, xvii. 
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According to World Bank data, in their 2017 World Development Indictors 
Report for the year 2015, based on Purchasing Power Parity the following 
had GNIs as indicated in Figure 6.1 below. 
 
Country GNI – 
Purchasing 
Power Parity 
$US per capita  
United 
States  
57,540 
Zimbabwe   1,710 
Uganda   1,820 
United 
Kingdom 
41,230 
New 
Zealand  
35,150 
Australia 45,320 
Afghanistan   1,940 
China  14,320 
France  41,680 
India   6030 
Denmark 50 660 
Sweden  48 700 
Figure 6.1 GNI – Purchasing Power Parity $US per capita, adapted from World 
Bank Group, World Development Indicators Report, 2017.725 
 
By reference to Figure 6.1 above, when classifying developed countries, 
Australia, the US, and the UK all fall under the World Bank Group’s 
classification of high income economies. As illustrated below, these developed 
countries have a high prevalence of overweight issues or obesity. 
!
6.2.4.2! Changes!in!transportation!and!movement!
Urbanisation in developed countries such as Australia, the US and the UK has 
seen a decrease in physical activity for a high majority of the labour force. This 
may be because they have become less active (driving to work instead of walking 
or taking the bike because of longer distances), with most of the workforce 
engaged in professional careers, desk jobs and other non-physically demanding 
work. This obesogenic environment can be a contributing factor to overweight 
issues and obesity. Wen et al in their 2003 study examined possible ‘associations 
                                               
725 Ibid. 
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between driving to work, physical activity and overweight and obesity.’726 A 
total of 6,810 respondents over the age of 16 years were surveyed on their height 
and weight, types of transport they took to work, the levels of physical activities 
they engaged in, their social and economic status and the amount of fresh fruits 
and vegetables they consumed. The study found that 69 % of respondents used 
a car as the main means of transportation to and from work.727 They also found 
that there was a significant correlation between driving to work and the amount 
of physical exercise people engaged in.728 They found that ‘[a]mong respondents 
driving more than 10 times a week, 47% were overweight or obese, compared 
with 41% among those driving six to 10 times and 30% among those driving less 
than six times.’729 Driving to work could therefore be associated with being 
overweight or obese, although they did note that further study is required to test 
this hypothesis thoroughly.730 The outcomes of the Wen et al study nevertheless 
support the proposition that there is a ‘significant association between 
commuting to work by car and overweight or obesity (adjusted OR1⁄41.13) 
compared with active transport to work such as walking, cycling or public 
transport.’731 The findings of the Wen et al study were reinforced by the findings 
of Frank et al who’s 2004 study surveyed respondents in Atlanta, United States 
on their transportation choices and use of cars to and from work. In that study it 
was found that where there was a mixed land use (commercial, residential and 
office buildings), car usage for transportation was lower for white people than 
for black people and that ‘[e]ach additional hour spent in a car per day was 
associated with a 6% increase in the likelihood of obesity. Conversely, each 
additional kilometer walked per day was associated with a 4.8% reduction in the 
likelihood of obesity.’732 A further study conducted by Bell et al, followed a 
cohort of people in China who acquired cars and those who had not. This study 
                                               
726 L M Wen, N Orr, C Millett and C Rissel, ‘Driving to work and overweight and obesity: 
findings from the 2003 New South Wales Health Survey Australia’ 30 International Journal of 
Obesity (2006) 782, 783 < https://www.nature.com/articles/0803199.pdf>. 
727 Ibid 784. 
728 Ibid. 
729 Ibid. 
730 Ibid.  
731 Ibid.  
732 Lawrence D Frank, Martin A Andresen and Thomas L Schmid (2004) ‘Obesity relationships 
with community design, physical activity, and time spent in cars’ 27 (2) American Journal of 
Preventive Medicine 87, 87 < http://www.ajpmonline.org/article/S0749-3797(04)00087-X/pdf>. 
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also found a link between increased car use and obesity. In particular their 
findings were based over an 8 year period between 1989 and 1997. They found 
that by 1997, 16% of adults own a motorised vehicle and that for this group,  ‘the 
odds of being obese were 80% higher (p <,0.05).’733  
 
Human beings are increasingly finding themselves in ‘environment[s] that 
promote gaining weight and one that is not conducive to weight loss within the 
home or workplace.’734 Fast food outlets too have become significant sources of 
food for urban dwellers, as they are easily accessed and require little or no 
exertion of energy from people to purchase and then consume energy dense 
foods.  
 
It is arguable that the obesogenic environment is contributing to overweight 
issues and obesity. The implementation of government strategies to deal with 
overweight issues and obesity need to take these factors into account. Indeed, an 
‘obesity tax’ on energy dense foods and beverages such as SSBs and HPFs could 
be a positive step in changing consumer behaviours away from the home. 
Various approaches as to how this ‘obesity tax’ could operate are discussed in 
greater detail in Chapter 7 of this thesis.  
!
6.2.4.3! Poverty!
The neoclassical model of obesity also espouses the notion that closeness to 
one’s ideal weight is a ‘normal good’, which indicates a non-monotonic 
relationship between weight and income. For those persons in lower income 
brackets, as income increases, food consumption will increase, and this leads to 
weight gain. Conversely, under this theory, for those persons who are in higher 
income brackets, as income increases further, food consumption does not 
necessarily increase, however more resources may be expended in achieving 
                                               
733 Colin A Bell, Keyou Ge, and Barry M Popkin. ‘The Road to Obesity or the Path to Prevention: 
Motorized Transportation and Obesity in China’ (2002) 10 Obesity Research 277, 277 
<https://onlinelibrary.wiley.com/doi/epdf/10.1038/oby.2002.38>. 
734 Swinburn B, Egger, G and Raza F, ‘Dissecting obesogenic environments: the development 
and application of a framework for identifying and prioritizing environmental interventions for 
obesity’ (1999) 29(Pt1), Preventative Medicine 563,563.  
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their ideal weight (i.e. exercise). This theory explains why in developed 
countries, the poor have more weight and obesity issues than the rich. 735   
 
Poverty in developed countries has also been shown to have an interrelated cause 
and effect connection with disease. Lower living conditions, poor nutrition, and 
limited access to health care are factors that can be linked to poverty and can 
advance the progress from poverty to disease. Disease can then perpetuate the 
cycle of poverty, because of its effect on employability, additional health care 
costs and loss of advancement of skills and knowledge. Obesity and obesity 
related diseases can play a role in this vicious poverty-disease cycle that becomes 
harder to break as consumption behaviours become entrenched.  
 
Interestingly, data shows that consumption of food purchased away from home, 
especially fast food, which has been shown to be higher in fat and ‘less healthy’ 
is higher for those persons from lower socio-economic backgrounds when 
compared to those who come from more affluent backgrounds. For example, 
according to the study by Maxwell et al in 2000, which considered urban poverty 
as a new priority in Greater Accra, Ghana, persons from the poorer expenditure 
quintile in urban areas consumed 31 % of their total food intake from food 
purchased away from home.736 This compared to 22.5% for those persons in the 
upper expenditure quintile.737 These findings could in part be attributed to foods 
purchased away from home or ‘fast foods’ being lower in cost per calorie.738 It 
has been argued that the relationship between poverty and obesity is therefore 
causal.739  
 
In their 2004 American Review, Drewnowki and Specter found that there was 
an ‘inverse relation between energy density (MJ/kg) and energy cost 
                                               
735 See generally Philipson and Posner above n 722.  
736 Daniel Maxwell et al, ‘Urban Livelihoods and Food and Nutrition Security in Greater Accra, 
Ghana’ (Research Report No. 112, International Food Policy Research Institute in collaboration 
with the Noguchi Memorial Institute for Medical Research, Ghana, and the World Health 
Organization, 2000), 70  
<http://www.who.int/nutrition/publications/WHO_multicountry_%20study_Ghana.pdf>. 
737 Ibid 70. 
738 Ibid 66-67. 
739 Ibid 70. 
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(US$/MJ)’740 of foods ‘such that energy-dense foods composed of refined 
grains, added sugars, or fats may represent the lowest-cost option to the 
consumer.’741 They also noted that ‘[d]evelopments in agriculture and food 
technology have made energy-dense foods accessible to consumers at a very low 
cost.’742 For example, taking data from supermarket prices in Seattle in 2003, 
they noted that the energy cost of a packet of crisps was approximately US 20 
cents/MJ while a fresh carrot was around US 95 cents/MJ.743 This outcome goes 
some way to explain why consumers, when making choice solely on price, 
would tend to favour the purchase and consumption of cheaper energy dense 
foods. This may explain why those persons in lower socio-economic situations 
or living in poverty will consume higher levels amounts of fast foods rather than 
fresh foods, given the choice, based on price point alone.  
 
It is arguable that because it is the poor who tend to purchase higher amounts of 
fast foods, or energy dense foods, any type of sugar or fat tax will have an 
undesirable regressive effect. This of course can be addressed by subsidising 
fresh foods to make them more accessible to the poor. This is discussed in greater 
detail in Chapter 7, where the design of an appropriate taxation approach is 
developed.  
!
6.2.5! Consumption!of!Energy!Dense!Food!and!Beverages!!
In technologically developed countries, foods and beverages that are purchased 
from outside of the home from street vendors, drive through outlets and fast food 
restaurants tend to be cheaper, as well as being higher in fat, sugar and are more 
processed. Lin et al in their 2000 study found that the saturated fat content of 
foods consumed at home dropped from the 1980s to the mid 1990s, whilst the 
fat content from fast foods increased over the same period.744 
 
                                               
740 Adam Drewnowski and S E Specter, ‘Poverty and Obesity: the role of energy density and 
energy costs’ (2004) 79 (1) American Journal of Clinical Nutrition 6, 6. 
741 Ibid. 
742 Ibid 11. 
743 Ibid 8. 
744 See Biing-Hwan Lin, Joanne Guthrie and Elizabeth Frazão, ‘Nutrient Contribution of Food 
Away from Home’ (2000) Economic Research Service, US Department of Agriculture ch 12 
<https://www.ers.usda.gov/webdocs/publications/42215/5841_aib750l_1_.pdf?v=41055>. 
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In addition, while it would be expected that lower volume consumption of 
energy dense foods would be apparent (based on the same amount of calories 
consumed), it has been found that this is not the case. Prentice and Jebb note that 
this ‘lies in the fact that people tend to consume a similar bulk of food with little 
reference to its energy density.’745 As a result, it is inferred that there will be a 
higher overall energy intake associated with the consumption of energy dense 
foods. This then can contribute to overweight issues and obesity. Prentice and 
Jebb also support this inference noting that ‘it is likely that typical fast foods are 
making a significant contribution to excess caloric intake and to the development 
of obesity in regular consumers, especially in the light of their greatly increased 
global consumption in recent decades.’746 James Walwin, takes us through the 
history of sugar, and how it now connects to obesity in the modern world and in 
modern times, noting a rise in sugar demand in America in the late 19th century, 
and how humans in the modern world have now become accustomed to 
impulsiveness and in consuming widely available snacks.747   
 
These factors require close consideration by governments in determining what 
appropriate strategies should be implemented to deal with obesity and 
overweight issues. In this thesis, a focus on SSBs and HPFs is made as these 
categories of food and beverages have consistently been shown to have negative 
health effects for individuals and their consumptions are closely correlated to 
overweight issues and obesity.748  
SSBs can be defined as:  
Sugar-sweetened beverages include cordials, soft drinks and flavoured mineral waters, 
energy and electrolyte drinks, fortified waters, and fruit and vegetable drinks that contain 
added sugar (typically sucrose). Intense-sweetened beverages include cordials, soft 
drinks and flavoured mineral waters, and energy and electrolyte drinks that have been 
artificially sweetened.749 
 
                                               
745 Prentice A M and Jebb S A, ‘The International Association for the Study of Obesity’ (2003) 
4 Obesity Reviews 187, 189.  
746 Ibid 191. 
747 See James Walwin, Sugar (Robinson, 2016), where the author connects the history of slavery 
and sugar to the history of sugar’s effect on global health in the 21st century.  
748 Vasanti S Malik, Matthias B Schulze and Frank B Hu, ‘Intake of Sugar-sweetened Beverages 
and Weight Gain: A Systematic Review’ (2006) 84 American Journal of Clinical Nutrition, 274. 
749 Australian Bureau of Statistics (ABS 2012), Australian Health Survey: Nutrition First Results 
– Foods and Nutrients 2011–12 (9 May 2014)  
< http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/4364.0.55.007main+features7102011-12>. 
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Since World War II (WW2), the increase in consumption of SSBs, in particular 
soft drinks or ‘pop’, has risen exponentially across the globe. In WW2 the soft 
drink company ‘Coca-Cola’ was closely associated with the US War 
Department, where they ensured that US army G.I.s were supplied free Coke. 
During WW2, ‘Coca-Cola’ was able to set up manufacturing plants across 
Europe, which marked the beginning of mass production and mass supply of  
SSBs.750  
 
By 2006, based on per capita consumption, Australia was one of the 10 highest 
soft drink consuming countries in the world.751 According to data collected from 
the Australian Health Survey 2011–12, for the Australian population over the 
age of two years, approximately 42% of people consumed sweetened beverages, 
34% consumed sugar-sweetened beverages and 10% consumed intense-
sweetened beverages the day before the national survey was undertaken.752 The 
same survey found that ‘[c]onsumption of sugar-sweetened beverages decreased 
(from 43 per cent in 1995 to 34 per cent in 2011–12), however consumption of 
intense-sweetened beverages increased (from 8 per cent in 1995 to 10 per cent 
in 2011–12).’753 It was noted that the survey could not be used to make 
assumptions about causal relationships between health outcomes and 
consumptions of sweetened and intense sweetened beverages, however, it was 
noted that ‘[o]f the approximately 10 million Australians who were overweight 
or obese754, almost half (47%) consumed Sweetened beverages, compared with 
37% of those who were underweight or of a normal weight.’755 Most interesting 
was that for those people in highest levels of socioeconomic disadvantage, they 
were more likely to consume sweetened beverages and sugar sweetened 
beverages, than for those living in areas of least disadvantage.756   
                                               
750 See generally Mark Pendergrast, For God, Country, and Coca-Cola: The Definitive History 
of the Great American Soft Drink and the Company that Makes it (Basic Books; New York, NY, 
2nd ed, 2000). 
751 ABS 2012, above n 749.  
752 Ibid.  
753 Ibid. 
754 Ibid. 
755 Ibid. 
756 Ibid. ABS 2012 note ‘Sweetened beverages than those living in areas of least disadvantage 
(47% in the most disadvantaged quintile compared with 38% in the least disadvantaged). This 
socioeconomic pattern was evident for sugar-sweetened beverages (38% in the most 
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With respect to HPFs, these are generally energy dense, high in fat, high in sugar 
and very palatable. HPFs are commonly described as highly processed 
industrialised foods that have no resemblance to the natural ingredients that go 
into its manufacture. See Appendix 1 of this thesis.  
 
SSBs and HPF can also be referred to as discretionary foods and beverages, as 
defined under the 2013 Australian Dietary Guidelines as: 
foods and drinks not necessary to provide the nutrients the body needs, but that may add 
variety. However, many of these are high in saturated fats, sugars, salt and/or alcohol, 
and are therefore described as energy dense. They can be included sometimes in small 
amounts by those who are physically active but are not a necessary part of the diet.757 
 
Nutrition Australia also provide a summary list of examples of discretionary 
foods and beverages which include: 
•! sweet biscuits, cakes and desserts; 
•! processed meats and sausages; 
•! ice-cream, confectionery and chocolate; 
•! meat pies and other pastries; 
•! commercial burgers, hot chips, and fried foods; 
•! crisps and other fatty and/or salty snacks; 
•! cream and butter; 
•! sugar-sweetened cordials, soft drinks, fruit drinks and sports drinks; and 
•! alcoholic drinks.758 
These criteria can be especially relevant for policy makers in determining which 
foods and beverages to target. This will be discussed in further detail in Chapter 
7, in the design of an appropriate tax approach that can be implemented to 
address the growing overweight obesity epidemic in Australia.  
 
6.2.5.1! Marketing!
There are several studies also linking the marketing of certain food products with 
obesity. WHO has stated that ‘the heavy marketing of energy dense foods and 
fast food outlets is a probable cause of obesity.’759 Without doubt, it’s extremely 
                                               
disadvantaged quintile compared with 31% in the least disadvantaged), although consumption 
of intense-sweetened beverages was similar across differing levels of disadvantage.’ 
757 NHMRC, above n 692, 144.   
758 Nutrition Australia, Australian Dietary Guidelines, Resources and Fact Sheet (2013) 
<http://www.nutritionaustralia.org/national/resource/australian-dietary-guidelines-2013>. 
759 World Health Organization, Diet, Nutrition and the Prevention of Chronic Diseases: WHO 
Technical Report Series 916 (2003)  
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advantageous for business to invest in marketing of their products. Indeed, 
investment in marketing of such products would not occur if it was not going to 
affect consumer behaviour.760 Corresponding density of the population also has 
lowered the costs of mass media, including the use of the internet and social 
media which is used by many ‘fast food’ manufacturers and producers, which 
can make such foods cheaper than fresh foods. Despite there being any evidence 
that links advertising or marketing activities directly to obesity levels761, 
nonetheless, as we have seen the causes of obesity can be multi-faceted, and 
advertising and marketing may be one of the factors that add to this modern 
obesogenic environment in technologically advanced economies ‘which seek to 
capture the range of factors impacting modern lifestyles and food choices.’762 
 
6.2.5.2! Social!aspects!
Social acceptability can also play a role in the rise of the obesity epidemic. In 
the case where the prevalence of obesity is low, a negative response for society 
keeps it in check, however as it continues to rise and becomes more readily 
accepted, then this can perpetuate the problem. Chou et al in their 2014 study of 
social media interactions about weight, found significant fat shaming prevalent 
but there was ‘some discourse of encouragement and acceptance for individuals 
with excess body weight on social media. …[The data] also document[ed] a 
theme of “fat acceptance” on social media. These pockets of acceptance 
counteract the prevailing negative sentiment and may help overweight 
individuals to resist and respond proactively to weight stigma.’763 While this is 
a positive approach, nevertheless complacency and acceptance may not be 
enough to address the issue. It is arguable that we as a society have now reached 
a point where social acceptance of overweight issues and obesity has reached a 
tipping point – there is therefore a need to intervene as the problems associated 
                                               
<http://apps.who.int/iris/bitstream/handle/10665/42665/WHO_TRS_916.pdf;jsessionid=A2A8
0E617BE6FFF964D387B2D2A972CA?sequence=1>. 
760 Sonia Livingstone, A Commentary on the Research Evidence regarding the Effects of Food 
Promotion on Children’ (2004, London, Department of Media and Communications) UK 
Department of Media and Communications, 29 
<.http://eprints.lse.ac.uk/21756/1/A_commentary_on_the_research_evidence.pdf>. 
761 Stephanie Lvovich, ‘Advertising And Obesity: The Research Evidence’ (2012) 4(2) World 
Advertising Research Center < https://www.warc.com/fulltext/ijamc/77377.htm>. 
762 Ibid. 
763 Wen-ying Sylvia Chou, Abby Prestin, and Stephen Kunath, ‘Obesity in social media: a mixed 
methods analysis’ (2014) 4(3) Translational Behavioural Medicine 314, 320. 
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with obesity, both on an individual level and for society as a whole have become 
so serious that they cannot be ignored any further.  
 
To date, obesity continues to be problematic for many western countries 
including Australia, and while many health and medical researchers have 
examined the phenomena, obesity continues to have negative impacts upon the 
individual and society as a whole. As we have seen, the underlying causes of 
overweight issues and obesity can be complex, nevertheless the prevention and 
management of it needs to be addressed. 
!
6.3! The!Obesity!Phenomena!!
 
In order to deal with both the individual and society-based issues associated with 
overweight issues and obesity, the extent of the ‘epidemic’ is to be first 
determined.  OECD data below reveals that obesity is rising in most developed 
countries, including Australia.  
!
6.3.1! Obesity!and!Overweight!Growth!_!Internationally!!
Obesity has now become a worldwide issue. By 2008 over 35% of adults 
worldwide were obese or overweight, with 11% classed as obese.764 As noted 
above, the problem appears to be growing especially in developed countries. 
According to the OECD 2010 report, obesity and overweight issues in Australia 
was to reach 60% by 2014. The same report predicted that these rates would rise 
to over 64% by 2019. These indicators at the time placed Australia amongst the 
third highest overweight and obese nations in the world, just behind the US and 
Canada. The ABS Health Survey data (2011–2012) was even more damning than 
the OECD data with overweight issues and obesity for Australian adults at 63% 
with 28% obese.765 Walls et al in 2012 suggested that ‘between 2000 and 2025, 
the [Australian] adult population prevalence of normal weight will decrease 
                                               
764 World Health Organization, Obesity and Overweight, Fact Sheet No 311 (2013) 
<http://www.who.int/mediacentre/factsheets/fs311/en/(2013)>. 
765 ABS 2012, above n 749.  
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from 40.6 to 28.1% and the prevalence of obesity will increase from 20.5 to 
33.9%.766  
 
In a later OECD 2014 report, ‘overweight and obese people are a majority today 
in the OECD area.’767 In the more recent 2017 OECD Obesity Update, it has 
been noted that over ‘one in two adults and nearly one in six children are 
overweight or obese in OECD countries.’768 For the OECD countries, over 
19.5% of adults were obese according to 2015 data (see Figure 6.2 below).769  
 
Figure 6.2 International Data, Obesity among adults, 2015 or nearest year.770  
 
                                               
766 Walls HL et al, ‘Projected Progression of the Prevalence of Obesity in Australia’ (2012) 20(4) 
Obesity 872, 875. 
767 Organization for Economic Co-operation and Development, Obesity Update (June 2014) < 
http://www.oecd.org/els/health-systems/Obesity-Update-2014.pdf>. 
768 Organization for Economic Co-operation and Development, Obesity Update (OECD 2017) 
(2017) < http://www.oecd.org/health/health-systems/Obesity-Update-2017.pdf>. 
769 Ibid.  
770 Organization for Economic Co-operation and Development, OECD Health Statistics 2017 
(2017) <www.oecd.org/health/health-data.htm>. 
 
 
 
 
191 
It was also reported by the OECD in its Obesity Update report of 2017 that 
obesity rates are still expected to grow even further up to the year 2030. The 
rates of growth are especially high in countries such as the US, England and 
Canada (see Figure 6.3 below). 
 
Figure 6.3 Projected rates of obesity growth to 2030.771  
 
For countries such as Switzerland and Korea, which have had lower rates of 
growth in overweight issues and obesity in the past, it can be seen from the data 
illustrated in Figure 6.3 above that the growth rates are now increasing at a fast 
rate. With regards to children, childhood obesity has also become problematic 
on a global scale where it has been shown by the WHO that around 42 million 
children under five were obese or overweight in 2014.772 The obesity epidemic 
is therefore not abating and continues to grow on a global scale.  
!
6.3.2! Obesity!and!Overweight!Growth!–!Australia 
Based on international comparative data from the OECD it can be also seen that 
the obesity rate in Australia is relatively high when compared to other nations 
and it continues to grow. OECD data in 2011 indicated that ‘obesity prevalence 
has more than doubled over the past 20 years in Australia and New Zealand, and 
increased by half in the United Kingdom and the United States.’773 When 
                                               
771 OECD 2017, Obesity Update, above n 768, 5. 
772 World Health Organization., Report of the Commission on Ending Childhood Obesity (2016) 
(WHO 2016), 2 
<http://apps.who.int/iris/bitstream/handle/10665/204176/9789241510066_eng.pdf?sequence=
1>. 
773 Organisation for Economic Co-Operation and Development, Health at a glance 2011: OECD 
indicators (2011), 55 < http://www.oecd.org/els/health-systems/49105858.pdf>.  
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considering the data, obesity rates for Australia had risen from 11% to 26% for 
the period 1990 to 2009 (see Figure 6.4 below).  
 
Figure 6.4 Increasing obesity rates among the adult population in OECD 
countries, 1990, 2000 and 2009 (or nearest years).774  
 
The Australian National Health Survey of 2014–15 found that 63.4% of 
Australian adults (male and female) were overweight or obese when compared 
to 2011–12 data which indicated 62.8%.775 See Figure 6.5 below.  
 
Figure 6.5 Persons aged 18 and over – proportion of overweight or obese, 1995 
to 2014–15.776  
 
                                               
774 Ibid 9.  
775 Australian Bureau of Statistics, National Health Survey 2014–15 (ABS 2015) (2015) 
<http://www.abs.gov.au/ausstats/abs@.nsf/Lookup/by%20Subject/4364.0.55.001~2014-
15~Main%20Features~Overweight%20and%20obesity~22>.  
776 Ibid.  
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In 2014, the OECD found that one in four adult Australians were considered to 
be obese.777 Obesity Australia in their 2014 report also highlighted the extent of 
the rising obesity epidemic in Australia noting that ‘63% of adults are now 
overweight or obese, with 28% classified as obese.’778 
 
More recently, according to the Obesity Update of 2017 by the OECD, one in 
four Australians in 2015 were still classified as obese.779 With respect to 
predictions until 2020, it has been noted by the Australian Institute of Health and 
Welfare in 2017, that ‘if current trends continued, 60% of the population is 
expected to be overweight or obese in 2020.’780 
!
Especially concerning is the growth in early childhood obesity and overweight 
issues in Australia. While obesity rates were lower than those for adults, 
according to OECD 2012 data, overweight issues and obesity in Australian 
children had risen to 26 %781 with 7.4 % being classified as obese.782 With 
respect to Australian children, the 2014–15 Health Survey found that ‘27.4% of 
children aged 5–17 years were overweight or obese, comprised of 20.2% 
overweight and 7.4% obese. There has been no change in the proportion of 
children who were overweight or obese since 2011-12 (25.7%).’783  
 
As we have seen, based on the actual and predicted growth in overweight issues 
and obesity for Australia, for both adults and children, Australia could indeed 
become a leader worldwide in this area, unless this ‘epidemic’ is appropriately 
                                               
777 Organization for Economic Co-Operations and Development, Obesity Update (June 2014) 
Directorate for Employment < http://www.oecd.org/els/health-systems/Obesity-Update-
2014.pdf>. 
778 Obesity Australia, No Time to Weight, ‘Obesity: A National Epidemic and its Impact on 
Australia (2013), 3  
<https://static1.squarespace.com/static/57e9ebb16a4963ef7adfafdb/t/57ea1705e58c62718aa1a
1c5/1474959112950/NTTW%2BReport.pdf>.  
779 OECD 2017 Obesity Update, above n 768, 2.  
780 Australian Government, Impact of overweight and obesity as a risk factor for chronic 
conditions – Australian Burden of Disease Study (2017) Australian Institute of Health and 
Welfare (AIHW) 26 < https://www.aihw.gov.au/getmedia/f8618e51-c1c4-4dfb-85e0-
54ea19500c91/20700.pdf.aspx?inline=true>. 
781 Obesity Australia, above n 778, 3.  
782 Ibid.  
783 ABS 2015, above n 775.  
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addressed at both the individual and the national level. The Australian Institute 
of Health and Welfare noted in their modelling study in 2017, that  
‘if everyone in the population with a BMI equal to or greater than 20 in 2011 reduced 
their BMI by 1 kg/m2, and these rates were maintained in 2020, 49% of the population is 
expected to be overweight or obese in 2020 (18% lower than if current trends 
continued).784 
 
Following this, it is therefore pertinent that the Australian government 
consider what policy steps are available to them to address this growing issue, 
and how to best encourage Australians to address the growing overweight and 
obesity epidemic (a number of options are considered in this thesis in Chapter 
7).  
6.4! Obesity:!Consequences!for!Individuals!and!Society!
 
While obesity is growing at a fast rate for most OECD countries, this thesis’ 
focus is predominately on what it means for Australia, and the responses 
required. For Australia, the overweight and obesity ‘epidemic’ is of major 
concern given the related negative health implications for individuals and the 
accompanying negative externalities directly and implicitly associated with this 
modern ‘social’ problem. As discussed below, obesity and overweight issues are 
not only a concern for an individual’s health, there are economic and 
environmental consequences as well for both individuals and society.  
!
6.4.1! Negative!Internalities!!
While the classification of obesity as a disease is relevant for policy makers, for 
an individual, overweight issues and obesity have been shown to have negative 
health implications including an association with: 
[c]ardiovascular diseases such as hypertension (high blood pressure), dyslipidaemia, 
coronary artery disease and stroke, obstructive sleep apnoea, insulin resistance, type 2 
diabetes, non alcoholic fatty liver disease (NAFLD), cancer, osteoarthritis, as well as 
mental health issues such as cognitive impairment and depression.785  
 
Life expectancy and mortality is also negatively affected with overweight issues 
and obesity.786 The rise in childhood obesity is also of significant concern. 
                                               
784 AIHW, above n 780.  
785 Ibid 18-19. 
786 For a general discussion on the relationship between mortality and obesity see the review by 
Popkins B M et al ‘Measuring the full economic costs of diet, physical activity and obesity-
related chronic diseases’ (2006) 7(3) Obesity Reviews 271, 271-293. 
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Obesity in childhood affects a child’s health, education and quality of life.787 
Childhood obesity can lead to adult obesity, with more risk of having chronic 
illnesses.788  
 
If obesity is classified as a disease, it could be argued that the economic burden 
could be further increased for both individuals and society. For individuals, 
additional health costs can be impacted where costs of Medicare (Australia's 
universal health scheme) could be increased to cover the increase in doctor visits 
and hospital admittances, there is lost income, less accumulated wealth, and a 
lower quality of life.  
 
6.4.2! Negative!Externalities!
6.4.2.1! The!Health!System!
Negative externalities associated with overweight issues and obesity are 
especially challenging, particularly in the provision of scarce public health 
services. While the debate remains as to whether obesity is a disease on its own, 
associated diseases nevertheless place vast financial and resource allocation 
burdens upon a country’s health system. According to the study undertaken by 
Australian Diabetes, Obesity and Lifestyle (AusDiab) the total direct cost for 
overweight issues and obesity in 2005 was AUD$21 billion (AUD$6.5 billion 
for overweight and AUD$14.5 billion for obesity). In addition it was found that 
there were indirect costs to society of AUD$35.6 billion per year.789   
 
Should obesity be considered a ‘disease’, further additional costs could be 
imposed on society. For example, one outcome might be that persons diagnosed 
with the obesity ‘disease’ may be able to more readily access Chronic Disease 
Management (CDM) which is currently available to patients under the 
Australian Medicare health scheme. CDM is for those persons who have chronic 
medical conditions, where they have available to them, government subsidised 
multidisciplinary team based care from a General Practitioner, and at least two 
further health or care providers. In addition, there could be additional reliance 
                                               
787 WHO 2016, above n 772, vi. 
788 Ibid. 
789 As noted in Stephen Colagiuri et al, ‘The cost of overweight and obesity in Australia’ (2010) 
192(5) Medical Journal of Australia 260, 260–264. 
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on government subsidised medications, and government subsidised hospital 
based care.790 These are all costs that will be covered by the Australian 
government and ultimately the Australian people, through their contributions to 
the Medicare health care scheme in Australia.  
!
6.4.2.1.1! Health!Insurance!Costs!
In Australia, private health insurance complements the government subsidised 
Medicare health system. Government rebates are available to those who opt to 
take out private health insurance, however this is means tested. Notably, the 
government subsided Medicare health system, does not make any adjustments 
for individuals. All Australian taxpayers pay a 2% level of their taxable income 
each year to support Medicare health system and the National Disability 
Insurance Scheme. In addition, for those who chose not to supplement their 
reliance on the Medicare health system, they are liable to pay a tax penalty under 
the Medicare Levy Surcharge which is means tested.  
 
For those individuals who opt to supplement their health insurance coverage 
under the government subsidised Medicare health care system with private 
insurance, it would be expected that private insurance costs for those who are 
obese (given the associated higher risk of chronic diseases such as diabetes, 
hypertension etc.) will be higher than for those who are not. However, because 
weight is not used as a measure to determine private insurance premiums, there 
will necessarily be some ‘risk pooling’ in the private health insurance system. 
Where this is the case, premiums will be the same for those who are obese as for 
other individuals. This creates a positive subsidy for some and a negative one 
for others. ‘The difference between lifetime expenditures and premium 
contributions gives the size of the insurance subsidy.’791 However, such a 
subsidy is not sufficient to make out the negative externality. There also needs 
to be an effect on the behaviour of individuals in relation to the subsidy. ‘The 
externality arises only when weight is partially under the control of the insured 
                                               
790 Australian Government, Chronic medical condition assistance, Department of Human 
Services < https://www.humanservices.gov.au/individuals/subjects/chronic-medical-condition-
assistance>. 
791 Giorgio Brunello, Pierre-Carl Michaud, and Anna, Sanz-de-Galdeano, ‘The Rise in Obesity 
Across the Atlantic: An Economic Perspective ‘ (RAND Working Paper No. WR-586, June 
2008), 39 <https://ssrn.com/abstract=1145682 or http://dx.doi.org/10.2139/ssrn.1145682>. 
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through “consumption” and “expenditure” of calories. In that case, the insurance 
subsidy could lead to a difference between the privately optimal weight level 
and the socially optimal weight level.’792 The higher the pooling effect, the less 
incentive to lose weight (given that the premiums remain at the same level), 
which leads to a welfare loss. This is especially so under the Medicare health 
system.  
!
6.4.2.2! Productivity!!
Arguably, another negative externality associated with obesity and obesity 
related diseases is the effect it can have on Gross Domestic Product (GDP) and 
productivity levels in a society. Here, it is theorised that due to obesity and 
obesity related diseases, those afflicted may find themselves out of work, the 
result being that this will lessen the overall sum of human capital in the 
workforce. The result is a reduction of aggregate production function of the 
population in total. Notably, a number of studies have found that productivity 
can be negatively affected where obesity and related diseases affects the health 
of individuals the attainment of further education.793  
6.5! Conclusion!
 
This Chapter has endeavoured to further address the second research question: 
What types of human behaviours and /or consumptions need addressing? It 
provides the background causes of obesity and the underpinning rationale for 
government intervention, so that the third research question can yet again be 
addressed: What considerations need addressing in order to implement taxation 
as a social engineering tool? - which is covered in Chapter 7 of this thesis.  
 
In this Chapter, the phenomena of obesity was explored, together with its 
possible causes. Despite acknowledging that there is empirical evidence that 
supports genetics and addiction as possible causes, this cannot explain entirely 
why obesity growth rates have increased exponentially over the last 30 years. 
                                               
792 Ibid. 
793For further discussion on the effects of obesity on GDP see Giorgio Brunello, Pierre-Carl 
Michaud, and Anna, Sanz-de-Galdeano, ‘The Rise in Obesity Across the Atlantic: An Economic 
Perspective’ (RAND Working Paper No. WR-586, June 2008) 
<https://ssrn.com/abstract=1145682 or http://dx.doi.org/10.2139/ssrn.1145682>.  
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Obesity in Australia, for example has been progressively increasing where 
according to the Australian National Health and Medical Research Council, 
obesity in adults in Australia has risen steadily over the last 30 years.794  
 
In addition, negative and detrimental impacts on an individual’s health were 
explored in this Chapter together with extended negative effects (or negative 
externalities) on society as a whole, where obesity and overweight issues, and 
their associated diseases, have been found to place enormous financial and 
resource allocation burdens upon a country’s health and health insurance system 
as well as pressure on a country’s overall Gross Domestic Product, because as 
more people become obese, this can have an impact on productivity. It is these 
negative externalities that provide a supported and legitimised position for 
government intervention which may well be the most appropriate approach to 
deal with these unwanted market failures.  
 
!
 !
                                               
794 NHMRC, above n 692.  
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Chapter!7:!Taxation!and!Social!Engineering:!Case!Study!2_!
Addressing!the!‘Causes’!of!the!Obesity!Epidemic!!
!
7.1! Introduction!
 
In this Chapter, the second case study – addressing the causes of obesity, 
provides another basis which permits the testing of the thesis’ hypothesis. It also 
aims to address the third of the research questions: What considerations need 
addressing in order to implement taxation as a social engineering tool?  
 
As with the approach that considered taxation as an appropriate and legitimate 
policy tool available to the Australian government to deal with the causes of 
human induced climate change for Australia and globally (in Chapters 4 and 5 
of this thesis), it is also posited that human behaviour with respect to food and 
beverage consumption choices should be subject to a governmental paternalistic 
approach as part of the Australian government’s policy objective to protect the 
overall welfare of its constituents. This is especially imperative in addressing the 
growing overweight and obesity epidemic facing Australians today. As noted in 
Chapter 6 of this thesis, the causes and effects of obesity are relevant when 
determining the best approach to deal with the issue. In this Chapter, the 
rationales for three different taxation approaches, Options 1, 2 and 3 that can be 
taken to address a nation’s poor nutrition, overweight and obesity issues are 
critically examined. Specific focus is made on Option 3, as it will be posited that 
this is the most appropriate approach in the Australian context.  
 
Option 1 is to tax the person, based on the theory that overweight issues and 
obesity is a personal issue. In this context, the current Japanese tax on the person 
approach is explored and critically analysed. It is found that such an approach is 
not appropriate for Australia, based on a number of factors, including cultural 
differences, discrimination problems and the inherent regressive nature of the 
tax. In addition, based on the Japanese experience, such taxes can be limited in 
their effectiveness in adequately addressing overweight and obesity issues for 
individuals and for society overall.  
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Option 2 considers taxing the inputs or nutrient levels that go into the make-up 
of certain food and beverage products. The implementation of a tax on the 
nutrient levels within a specific food or beverage product – and in particular on 
‘fat and sugar levels’ is explored and critically examined. The rationale that 
supports a ‘fat’ tax is discussed noting that there is some research that indicates 
that dietary fats do have an association with BMIs in persons, which leads to 
obesity or overweight issues.795It is here that the Danish fat tax which was 
introduced in 2011 is explored in some detail, including the reasons as to its 
demise after just two years. The rationale underpinning a ‘sugar tax’ is also 
explored by reference to previous studies which have indicated that added sugar 
is an independent contributing factor to cardiovascular disease and diabetes796, 
which are diseases which have been linked to obesity and overweight issues in 
people.797 In this context, the proposed sugar tax that the UK will implement in 
2018 is investigated, noting that there is already significant industry opposition 
to the proposed sugar levy.798  
 
Under Option 3, a targeted ‘obesity’ tax on the product, namely Sweetened 
Sugary Beverages (SSBs) and Highly Processed Foods (HPFs) is explored in 
detail. It is posited in this Chapter that a legitimate extended purpose of the 
taxing power available to the Australian government permits the implementation 
of an additional tax on SSBs and HPFs which can be imposed upon local 
manufacturers, producers and importers, in order to socially engineer human 
consumption behaviours. This legitimacy finds its support in the three Pillars 
that were developed in Chapter’s 2 and 3 of this thesis. Under Pillar 1, Ethics, it 
is argued that the Australian government has an ‘overall obligation to maximise 
                                               
795 Alberto Alemanno and Ignacio Carreno, ‘Fat Taxes in the European Union between Fiscal 
Austerity and the Fight Against Obesity’ (2011) 2(4) European Journal of Risk Regulation < 
http://ssrn.com/abstract=1945804> where the authors provide an analysis of the ‘genesis, 
rationale and legal implications’ of a number of ‘fat tax’ schemes across the European Union. 
796 Malik et al, above n 748. 
797 Gail Woodward-Lopez et al, ‘To What Extent Have Sweetened Beverages Contributed to the 
Obesity Epidemic?’ (2010) 14 Public Health Nutrition 499, 502–504.  
798 White, Roger, A.G. Barr CEO as quoted by BBC News, Irn Bru Maker AG Barr 
‘Disappointed’ Over Sugar Tax’ BBC News (online), 16 March 2016) 
<http://www.bbc.com/news/uk-scotland-scotland-business-35819785>.  
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overall social welfare.799 In addition, it is also argued that intergenerational 
equity obligations require that humans of today must ensure that the obesity 
epidemic is addressed, so that future generations can be assured of healthier 
lifestyles, together with access to a sustainable food supply, a cleaner 
environment and a sustainable health care system. Under Pillar 2, Law, it is 
further posited that a paternalistic approach is warranted, given the identifiable 
and especially socially concerning undesirable effects obesity has on individuals 
and society. It would therefore be remiss of the Australian government if laws 
were not implemented to deal with such issues. A number of regulatory 
approaches that are currently in place in Australia are examined, including food 
labelling, education programs and marketing approaches, and it is concluded that 
a harder paternalistic approach is required, based on a number of important 
considerations. In particular, obesity has negative and detrimental impacts on an 
individual’s health.800 In addition, obesity and overweight issues and their 
associated diseases can impose enormous financial and resource allocation 
burdens upon a country’s health and health insurance systems, and can 
negatively affect productivity levels. It is these negative internalities and 
externalities that provide a strong legal case for government intervention as an 
appropriate approach.  
 
Under Pillar 3, Economics, it is argued in this Chapter that taxes implemented 
on targeted food and beverage products such as SSBs and HPFs can affect their 
prices, which should then result in a consumption shift by consumers. This is an 
important factor to consider in the fight to address overweight and obesity issues, 
because while personal adherence to choices that affect people’s health can be 
influenced by many factors, nonetheless, it has been recognised that price and 
access to healthier foods and beverages do play a pivotal role.801 The rationale 
for the implementation of targeted taxes on SSBs and HPFs, based on the 
                                               
799 Stern, above n 13, 28.  
800 Body Mass Index (BMI) is a gauge, which uses weight-for height as a measure for obesity 
and overweight issues. See World Health Organization (WHO), Obesity and Overweight – Fact 
Sheet <http://www.who.int/mediacentre/factsheets/fs311/en/>. According to WHO, ‘a BMI 
greater than or equal to 25 is overweight [and] obesity is a BMI greater than or equal to 30.’  
801 Adam Drewnowski, The Cost of US Foods as Related to their Nutritive Value (2010) 92 
American Journal of Clinical Nutrition 1181, 1187.  
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principles that underpin an effective and effect tax system, and taxes 
implemented under it are also explored in greater detail.  
 
Under Option 3, as part of the mission that underpins an effective and efficient 
tax system, two alternative tax vehicle approaches that may allow for targeted 
taxes on the product (SSBs and HPFs) to be implemented are evaluated. The first 
option is the implementation of an excise tax upon SSBs and HPFs. It is noted 
that there are limitations associated with this approach, especially with regards 
to the principle of simplicity. The second option canvasses the possibility and 
appropriateness of utilising the existing Goods and Services Tax (GST) regime, 
which currently operates in Australia as a broad based consumption tax. It is 
posited that this approach is a more efficient, simple, less complex, and effective 
way through which a targeted tax on the product (HPFs and SSBs) can be made. 
This approach can then be complemented by subsidising healthier foods and by 
implementing other regulatory policies that promote healthier living. To support 
the reform suggestions put forward in this Chapter to the existing GST system, 
its adaptability is explored in detail. Whether the existing Australian GST system 
can be used as a legitimate tax vehicle to implement an additional consumption 
tax on SSBs and HPFs, in order to alter consumer consumption behaviours is 
central in the determination of an appropriate mission of the Australian tax 
system. 
 
It is argued that the implementation of an ‘obesity tax’ on the product, with a 
specific focus on SSBs and HPFs, through the existing GST tax system in 
Australia, is an appropriate hard paternalistic approach that is warranted, given 
the serious consequences associated with overweight and obesity issues that face 
the current generation of Australians and those of the future. When combined 
with other softer paternalistic regulatory policy implementations, it is postulated 
that this particular tax approach can give consumers the confidence to make 
healthier choices in their food and beverage consumptions. The regressive nature 
inherent in such an approach can be addressed by redirecting revenues collected 
from additional GST taxes on SSBs and HPFs by the Australian government to 
each Australian State. These redistributions can then be utilised in the provision 
of subsidies to lower income families, and also to subsidise the costs of non-
 
 
 
 
203 
energy dense, healthier foods where ‘lower real prices for fruit and vegetables 
… may slow excess weight gain.’802  
 
It is demonstrated that such an approach can alter Australian consumer choices, 
and ultimately address the overweight and obesity problems to a significant 
degree for all Australians. Taxes when used as a social engineering tool to 
change behaviours can be effective. Better health, better life – these are 
objectives that all Australians, as a collective must strive for. In this manner, 
obesity and overweight issues can be addressed positively via the tax system for 
Australian individuals and Australian society overall.  
 
7.2! Option!1:!Tax!the!Person!
 
In the first Part of this Chapter the taxing approach which places taxes on the 
person, which based on the rationale that overweight issues and obesity is a 
personal issue is explored. In this context the Japanese approach is introduced, 
and observations are made, with conclusions that do not support this taxing 
method as being appropriate for Australia, based on a number of factors, 
including cultural differences, discrimination problems, regressive nature of the 
tax, and other limitations as detailed below. 
 
7.2.1! Rationale!
The ‘taxing the person’ rationale is based on the principle that people should 
take responsibility for their own health issues. Here the role of policy makers is 
to ensure that for those persons who are overweight or obese manage their own 
health and associated diseases, so that their own health care costs are 
minimised.803 Japan introduced such an approach in 2008 (discussed further 
below).  
                                               
802 R Sturm, and A Datar ‘Body Mass Index in Elementary School Children’(2005) 119 Public 
Health 1059, 1068. 
803 Marc Lacey, ‘Arizona Asks to Set Fines for Risks’, The New York Times (New York), 2 April 
2011, A13.  
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!
7.2.3! The!Japanese!Approach!!
Japan introduced a ‘quasi’ ‘obesity tax’ on the person in 2008. At the time, 
according to a 2008 report by the New York Times, it was noted:  
to reach its goal of shrinking the overweight population by 10 per cent over the next four 
years and 25 per cent over the next seven years, the [Japanese] government will impose 
financial penalties on companies and local governments that fail to meet specific targets. 
The country’s Ministry of Health argues that the campaign will keep the spread of 
diseases like diabetes and strokes in check.804  
 
The ‘quasi tax’ on the person was still in place in 2017. While the tax is not 
levied on persons directly805, the effects are akin to a tax on the person 
nonetheless. Under the Japanese legislative instrument, the Standards 
Concerning Implementation of Special Health Examinations and Special Public 
Health Guidance (2008), Ministry Of Health, Labor, And Welfare Order 159 
(Japan), also referred to as the Metabo Law, companies and local governments 
are obliged to undertake yearly measurements of the waistlines of Japanese 
employees and other people between the ages of 40 and 74. Where they fail to 
meet specific targets for BMI and waistlines (for example, waistlines of 85 cm 
for men and 90 cm for women are the targets), financial penalties are imposed 
on those companies and local governments.806  
 
In addition, there is a requirement for those who display elevated risk factors of 
metabolic syndromes at their annual health check-up, to receive lifestyle 
improving counselling for up to a period of six months. This legal approach is 
based on the premise that lifestyle modifications are more likely to address 
metabolic syndrome risk factors at the clinical stage than medication.807 The 
objective of the Metabo Law is to ‘reduce lifestyle-associated non-
                                               
804 Norimitsu Onishi, ‘Japan, Seeking Trim Waists, Measures Millions’, The New York Times 
(online), 13 June 2008 <http://www.nytimes.com/2008/06/13/world/asia/13fat.html>. 
805 For a discussion on the Japanese Metabo law see B. T Oda, ‘An Alternative Perspective to 
Battling The Bulge: The Social and Legal Fallout of Japan’s Anti-Obesity Legislation’ (2010) 
12 Asian-Pacific Law and Policy Journal 249, 249-–330. 
806 Ibid. 
807 For further discussion on this premise see K F Eriksson and F Lindgärde, ‘Prevention of type 
2 (non-insulin-dependent) diabetes mellitus by diet and physical exercise. The 6-year Malmö 
feasibility study’ (1991) 34(12) Diabetologia 891-98. The researchers undertook a prospective 
study, which examined how long-term intervention with a focus on life-style changes impacted 
on subjects who had early stage diabetes, as well as another group who had impaired glucose 
tolerance. 
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communicable diseases, mitigate the health care expenditure, and increase 
quality of life.’808 
 
A number of recent studies have found that the approach by Japan has had only 
a slight positive effect on obesity rates. Commentary by Nihon Scope in 2017 
notes that since its inception, the Metabo Law has seen a 1 % reduction in 
obesity.809 Tomohiko et al (2017) undertook a very comprehensive review of 
available Japanese government data, gathered every three years by the Ministry 
of Health, Labour and Welfare as part of the Comprehensive Survey of Living 
Conditions (CSLC). They found that since the implementation of the Metabo 
Law in 2008, the mental status of persons ‘was improved upon taking medical 
check-ups in 2013. However, it has little impacts (sic) on individuals’ self-
assessed health status, smoking behaviours and medical expenses.’810  
 
There have been other negative aspects associated with the Japanese approach 
to dealing with overweight and obese persons as well. Fines imposed upon some 
companies have been substantial (US$19 000 000 in one case), with companies 
investing significant resources into employee exercise regimes into their 
working days in order to avoid such huge fines. This has led to those with higher 
than acceptable BMIs and waist measurements to be shunned by their employers 
and peers.811 In addition, this attitude has permeated out to other members in 
Japanese society, where Japanese children are now starving themselves, so as to 
not turn ‘into a pig.’812 The country now is said to have an obsession to be thin.813 
!
7.2.2! Limitations!
In addition to the problems experienced by Japan to date as discussed above, 
especially by reference to the evidence that the Japanese tax has had little effect 
                                               
808 INUI Tomohiko et al, ‘Empirical Study on the Utilization and Effects of Health Checkups in 
Japan’ (RIETI Discussion Paper Series 17-E-082, The Research Institute of Economy, Trade and 
Industry, May 2017), 7 < https://www.rieti.go.jp/jp/publications/dp/17e082.pdf>. 
809 Nihon Scope, Is it Really Illegal to be Fat in Japan? (10 February 2017) 
<http://nihonscope.com/news-in-japan/really-illegal-fat-japan/>. 
810 INUI Tomohiko, , above n 808, 26.  
811 Nihon Scope above n 809.  
812 Ibid.  
813 Sirin Kale, Why Eating Disorders are on the Rise in Japan (27 April 2016) Broadly Vice 
<https://broadly.vice.com/en_us/article/4xkjm3/why-eating-disorders-are-on-the-rise-in-
japan>. 
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on obesity levels for Japanese people, an ‘obesity tax’ levelled at the personal 
level has other problematic consequences and limitations.  
 
It would be especially regressive in nature, particularly given that those in lower 
income groups are more likely to be overweight or obese than those in higher 
social economic levels (see Chapter 6). This would mean that such people would 
be doubly penalised. Firstly, because they would not have the same resources 
available to them to make healthier choices than others in higher social economic 
groups, and secondly, wealthier obese or overweight people would be able to 
better afford the tax. This leads to another concern – because wealthier people 
can better afford the tax, it could do very little in addressing their own 
overweight and obesity issues.  
 
In addition, the stigma that attaches to those that are subject to the tax would be 
especially problematic, and even discriminatory. This is evident in the Japanese 
experience as discussed above. A tax levied on people based on their weight, or 
associated diseases will not necessarily positively influence their behaviour. On 
the contrary it has been found that for those persons that already suffer 
stigmatisation because of their weight, the opposite is true. Puhl and Luedicke 
in their 2012 study established that for young adolescents who are already 
subject to stigmatisation due to their overweight or obesity issues will use 
unhealthy coping measures to deal with it. This can result in more overeating 
and unhealthy eating, which exacerbates their weight issues, and increases their 
BMIs.814 
 
Further, it is questionable whether those persons who are considered overweight 
or obese will be able to lose the required amount of weight in order to avoid such 
a tax. For example, the American review by Puhl and Heuer in 2010 found that 
by reference to a ‘systematic review of 80 randomized clinical trials of weight 
loss interventions … the mean weight loss across the studies [was found] to be 
5% to 9% at 6 months, with a subsequent plateau across most interventions … 
                                               
814 Rebecca M Puhl and Joerg J Luedicke, ‘Weight–Based Victimisation Among Adolescents in 
the School Setting: Emotional Reactions and Coping Behaviours’ (2012) 41 Journal of Youth 
and Adolescence 27, 36.  
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[and] [p]atients who have lost weight through [diet] typically regain[ing] 30% 
to 35% of their lost weight [after their first year] and most (if not all) of their lost 
weight within 5 years.’815 This would mean that for people that are overweight 
or obese, they would be subject to a lifelong penalty in the form of a personal 
tax. The deterrence aspect of the tax would be lost on such people. 
 
From the above discussion, and from the Japanese experiences, a tax on the 
person, in the context of addressing overweight or obesity would be akin to 
taxing a smoker who suffers from cancer, instead of taxing the tobacco product 
that actually caused the disease. In this thesis it is postulated that this type of tax 
does not go far enough for Australian policy makers to achieve their objective – 
to address the overall well-being of Australians. A ‘obesity tax’ on the person 
could also encourage eating behaviours to cross over to the other side, where 
eating disorders can flourish, and an obsession to be thin increase, as now is 
evident and still rising in Japan.816 The stigma of being overweight or obese can 
also have ramifications for the mental well-being of persons, who are shunned 
by their own society simply because of their waistlines or BMI measurements.  
 
In the next part of this Chapter, taxing the inputs or nutrient levels that go into 
the make-up of certain food and beverage products is examined with a specific 
focus on ‘fat and sugar levels’ in beverages and foods. 
 
 
7.3! Option!2:!Taxing!the!Nutrient!Levels!–!Sugar!and!
Fat!
 
Another option available to governments who are concerned about rising 
overweight and obesity levels, is the implementation of a tax on nutrients, or on 
the levels of dietary fat or sugar in a food or beverage product. Denmark 
introduced a ‘fat tax’ in 2011. It had limited success however, and for a number 
of reasons it was repealed less than two years later. The Danish ‘fat tax’ and its 
                                               
815Rebecca M Puhl and Chelsea A Heuer, ‘Obesity Stigma: Important Considerations for Public 
Health (2010). 100 American Journal for Public Health 1019, 1021.  
816 See generally Gitte Marianne Hansen, Femininity, Self-harm and Eating Disorders in Japan: 
Navigating Contradiction in Narrative and Visual Culture (Routledge, 2016). 
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associated problematic issues are discussed further below. The UK also has 
recently indicated that it will introduce a sugar tax on SSBs in 2018 in order to 
deal with rising and concerning overweight and obesity issues for its people. 
Already we have seen significant opposition to this sugar tax, especially from 
UK SSB manufacturers. Drawing from these experiences, the adaptability and 
appropriateness of similar approaches for Australia in its fight to address 
overweight and obesity issues for its people is critically evaluated. 
!
7.3.1! Rationale!!
A number of early clinical and laboratory studies from the early 1990s to the mid 
2000s indicated that dietary fats do have an association with BMIs in persons, 
which can indicate an obesity or overweight issue.817 For example, van Dam et 
al (2002) found in their prospective study of men with a 12 year follow up, the 
dietary intake of saturated and total fat showed a correlation to increased BMIs 
and a higher risk of developing diabetes.818 In addition, laboratory tests on 
animals have indicated that when fed a high fat diet, they will develop obesity. 
For example, the study by Cha et al (2000) found that rats fed with different rates 
of fat will exhibit a differential rate of weight gain.819 Studies such as this have 
been relied upon as ‘basis for screening for genetic differences that underlie the 
enhancement of obesity by high fat diets’820 in humans. 
 
Based on the argument that consumption of high levels of dietary fat contribute 
to obesity in humans, it follows then that a reduced fat diet will reduce its 
incidence.  Taxing levels of dietary fat in food products has been one approach 
                                               
817 George A Bray and Barry M Popkin, ‘Dietary fat intake does affect obesity!’ (1998) 68 
American Journal of Clinical Nutrition 1157, 1157-1173. In this article the authors undertook a 
review of the results from 28 clinical trials which examined the effects of a reduction in energy 
from fat in the diet of the subjects. Overall the authors noted at 1157 ‘that a reduction of 10% in 
the proportion of energy from fat was associated with a reduction in weight of 16 g/d.’  
818 Rob van Dam et al, ‘Dietary fat and meat intake in relation to risk of type 2 diabetes in men’ 
(2002) 25 Diabetes Care 417, 417- 424 
 <http://care.diabetesjournals.org/content/diacare/25/3/417.full.pdf> 
819 M C Cha, C J Chou and C N Boozer, ‘High-fat diet feeding reduces the diurnal variation of 
plasma leptin concentration in rats’ 49(4) Metabolism 503, 503-507. 
820 George A Bray et al, The Influence of Different Fats and Fatty Acids on Obesity, Insulin 
Resistance and Inflammation (2002) The American Society for Nutritional Sciences < 
http://jn.nutrition.org/content/132/9/2488.full.pdf&sa=U&ei=-KViU--
oLIWgyQO83oCgBA&ved=0CEwQFjAJ&usg=AFQjCNHOKsxLw7GAumQVh44yVIU3s65
tyA>. 
 
 
 
 
209 
to change consumption in order to address dealing with overweight and obesity 
issues. By raising prices of foods which contain dietary fats (as a result of an 
imposed tax) over a particular pre-determined threshold, it would be expected 
that consumers should switch their consumption preferences to cheaper healthier 
foods. In particular, levels of saturated fat have been targeted, as this has been 
more closely associated with high levels of cholesterol and heart disease than 
any other types of fat in food products.821  
 
In addition, taxing sugar levels in SSBs has been of specific interest because 
their consumption have been shown to be an independent contributing factor to 
cardiovascular disease and diabetes,822 diseases which have been linked to 
obesity and overweight issues in people.823 The sugar tax could be imposed on 
the sugar syrup added to a product by manufacturers, or on the manufacturer 
themselves where they use added sweeteners (which increase calories).824 
 
7.3.2! Denmark!and!the!Saturated!Fat!Tax!!
Denmark was one of the first countries worldwide to introduce a saturated fat 
tax in 2011. At that time, the imposition of a DKK16 (approx. US$2.49) tax for 
every one kilogram of saturated fat for all food products, both produced locally 
and also imported into Denmark, with levels over 2.3%, was introduced. The 
underlying rationale for this tax was that saturated fat was associated with 
promoting obesity and causing disease, and required specific targeting. At the 
time, it was argued that saturated fat consumption was more than recommended 
in official dietary guidelines for approximately 80 % of both adults and children 
in Denmark.825 It was also considered that the consumption of foods with high 
saturated fats were too high in relation to their specific costs, or in other words, 
the negative externalities associated with their consumption were not taken into 
account in their pricing before the imposition of a tax. The negative externalities 
                                               
821 Ibid. 
822 Malik et al, above n 748.  
823 Woodward-Lopez et al, above n 797. 
824 Kelly D Brownell et al, ‘The Public Health and Economic Benefits of Taxing Sugar-
Sweetened Beverages’ (2009) 361(16) New England Journal of Medicine 1599, 1599-1605 < 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3140416/pdf/nihms308288.pdf>.  
825 See S. Smed, ‘Financial penalties on foods: the fat tax in Denmark’ (2012) 37(2) Nutrition 
Bulletin 142, 142 - 146. 
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were being felt by the public health system, and as a consequence the imposition 
of a tax could incorporate a way in which to deal with these external costs. This 
reasoning took its basis from the same hypothesis put forward by Arthur Pigou, 
under the Pigouvian tax approach.  
 
Interestingly, by 2013 the ‘fat tax’ in Denmark was scrapped. At this time, it was 
felt that the costs to small and medium enterprises in Denmark were not 
sustainable, and that the fat tax was weakening the economy. Administratively, 
the costs to private enterprises were prohibitive, as complying with the fat tax 
required additional resources; human, financial, logistical and technology. It was 
also a logistical nightmare for many firms as the fat tax was not necessarily 
imposed on the levels of saturated fat in a finished product, but instead on the 
quantity used in its production. One Danish company estimated that, 
administratively alone, the new fat tax for the year 2012 cost them an additional 
201 000 Euros (approximately US$233 000), including costs for a new computer 
system.826 For the same period, the Danish Chamber of Commerce, after 
conducting a survey of its members, found administratively that the new tax 
collectively cost industry over DKK200M (approximately US$27 million).827 
Once the tax was implemented, prices of foods with high saturated fats in their 
production processes rose exponentially in Denmark. See Figure 7.1.  
                                               
826 See Stefan Hansen, Dragsbæk Margarinefabrik gør status efter fedtafgiften (10 January 2013) 
Food Supply Denmark 
<https://www.foodsupply.dk/article/view/94880/dragsbaek_margarinefabrik_gor_status_efter_
fedtafgiften>. 
827 Valentin Petkantchin, ”Nutrition” taxes: the costs of Denmark’s fat tax (May 2013) IEM’s 
Economic Note <http://www.institutmolinari.org/IMG/pdf/note0513_en.pdf>.  
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Figure 7.1 Price changes of certain foods between September and December 
2011.828 
 
Most problematic with the Danish fat tax was the non-harmonisation of the 
internal indirect fat tax with other European Union member States. Under the 
Treaty on the Functioning of the European Union (TFEU), any such taxes must 
comply with Article 110, which sets out the prohibition of internal 
discriminatory taxation (whether direct or indirect), on products of other member 
States when compared to domestic products of a similar nature. It was argued 
that the imposition of the fat tax on imported goods was burdensome, and 
discriminated against imported foods because of the required declaration of fat 
content from the supplier, and if this was not available, then the tax was to be 
calculated on the total amount of both unsaturated and saturated fat in the food, 
or on its net weight.829 It was also argued that the imposition of the Danish fat 
tax may have been discriminatory against imported third world country products. 
Under the WTO, Art III(2) of the General Agreement on Tariffs and Trade 
(GATT), WTO members are not permitted to apply internal taxes to imported 
goods over and above those that are applied to domestic goods. This provision 
aims to counter domestic goods being unfairly favoured. The additional 
                                               
828 A reproduction of the work produced by Valentin Petkantchin, ‘Nutrition’ Taxes: The Costs 
of Denmark's Fat Tax (May 2013) Institut Economique Molinari, Economic Note 
<http://www.institutmolinari.org/IMG/pdf/note0513_en.pdf>. 
829 Alemanno and Carreno, above n 795, 6. Also see European Union, Consolidated version of 
the Treaty on the Functioning of the European Union, 26 October 2012, OJ L. 326/47-326/390; 
26.10.2012, Article 110 <http://www.refworld.org/docid/52303e8d4.html>. 
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administrative burden placed upon imports, and the way in which the tax applied 
where the levels of saturated fats were not easily determined could easily have 
resulted in a breach of this WTO provision. 
 
Another interesting outcome of the fat tax in Denmark during its short period of 
operation was the observed consumer behaviours by the Danish, where those in 
lower income homes were found to be shopping ‘outside the country so as to 
limit the loss of purchasing power and [the negative effects on] wellabeing 
caused by the new tax.’830 As argued by Petkantchin in 2013, the 
competitiveness of the food industry structure in the European Union and its 
distribution system was thus negatively destabilised at this time.831  
!
7.3.2.1! Limitations!and!Lessons!Learnt!from!the!Danish!Experience!!
Interestingly, it was found that during its short operation, the Danish saturated 
fat tax did have a small effect on Danish shopping habits. According to the study 
by Smed et al published in 2016, by relying on household scanner data, it was 
estimated that the impact of the Danish fat tax during the period 2011–13 on the 
saturated fat resulted in a 4 % decrease in its consumption. In addition, Smed et 
al also found that the consumption of vegetables during this period also 
increased.832 This study indicates that the effects of the Danish fat tax, even 
during its short time, was a positive step towards achieving its ultimate objective 
(albeit minor, due to its short implementation time) – to promote healthy eating. 
 
It is arguable that despite the criticisms of the Danish fat tax, it did work and 
perhaps the time that it was introduced perhaps was too soon. In the future, a 
reintroduction of the tax could be suitable where other European Union (EU) 
member countries also consider the introduction of a similar fat tax. Where this 
is the case, the EU could step in and adopt an EU fat tax, however the limitations 
under the TFEU would first need to be dealt with as its scope does not extend to 
                                               
830 Petkantchin, above n 827.  
831 Ibid. 
832 S Smed et al, ‘The effects of the Danish saturated fat tax on food and nutrient intake and 
modelled health outcomes: an econometric and comparative risk assessment , evaluation’ (2016) 
70 European Journal of Clinical Nutrition 681, 681-686.  
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the EU’s powers in health and tax matters.833 Notwithstanding this explicit 
limitation, under Art 9, TFEU protection of public health is a basic requirement 
that must be taken into account by EU in the adoption of any policy or activity.834 
Interestingly, under this provision, the development of a tobacco policy has been 
implemented by the EU to deal with tobacco’s negative health effects for both 
individuals and the negative externalities associated with tobacco consumption. 
In doing so, the EU has placed significant influence on member countries to 
adopt national policies to also similarly address such issues.835  
 
Whilst the EU cannot influence the adoption of a tax by any one member State, 
it does have the power to ‘adopt provisions for the harmonisation of legislation 
concerning … excise duties and other forms of indirect taxation to the extent that 
such harmonisation is necessary to ensure the establishment of the internal 
market and to avoid distortion of competition.’836 As it has done for tobacco, it 
is arguable that in time it may be suitable for the EU to step in, and to play a role 
in the development of an effective and appropriate prevention policy for 
overweight issues and obesity. Of course across the EU it is recognised that the 
prevalence of obesity does differ, however the adoption of a fat tax can be 
designed to take into account such cultural and societal differences, so that an 
effective and workable fat tax rate can be determined for the whole of the EU 
and its member States.837 
 
While this is an important consideration for the EU, the same issues arise in the 
Australian context. Australian people are a diverse mix of cultures and races, 
                                               
833 Jean-Claude Piris, The Treaty of Lisbon – A Legal and Political Analysis (Cambridge 
University Press, 2010), 320-321.  
834 European Union, Consolidated version of the Treaty on the Functioning of the European 
Union, 26 October 2012, OJ L. 326/47-326/390; 26.10.2012, Article 9 
<http://www.refworld.org/docid/52303e8d4.html>. 
835 Directive 2001/37 of the European Parliament and of the Council of 5 June 2001 on the 
approximation of the laws, regulations and administrative provisions of the Member States 
concerning the manufacture, presentation and sale of tobacco products, O.J. 2001, L 194/26.  
836European Union, Consolidated version of the Treaty on the Functioning of the European 
Union, 26 October 2012, OJ L. 326/47-326/390; 26.10.2012, Article 113 
<http://www.refworld.org/docid/52303e8d4.html>. 
837See Anne Berghofer et al, ‘ Obesity prevalence from a European perspective: a systematic 
review’ (2008) 8 (200) BMC Public Health 1-10, 1 
<https://bmcpublichealth.biomedcentral.com/track/pdf/10.1186/1471-2458-8-200> who note 
that that there is considerable variation in the prevalence of obesity within European State, where 
it is higher in Central, Eastern and Southern Europe than Western and Northern Europe.  
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including indigenous Australians. Further study is required to determine the 
prevalence of overweight issues and obesity for these diverse groups, in order to 
determine the best approach to deal with their own particular idiosyncrasies, and 
related causes of overweight issues and obesity. As indicated in Chapter 6 of this 
thesis, the causes of obesity are broad and complicated. It is not for this thesis to 
deal with such diversities. However, it is acknowledged that as individuals, 
Australians are not identical, not in culture, not in race, nor social economic 
status, and these factors can indeed affect our individual choices and the overall 
effectiveness of a dietary fat tax.  
!
7.3.3! United!Kingdom!and!the!Sugar!Tax!!
In 2018 the UK will introduce a type of sugar tax (referred to as a levy) on SSBs, 
in order to deal with rising and concerning overweight and obesity issues for its 
people. On 16 March 2016, the UK Chancellor George Osborne announced, as 
part of the UK Budget 2016 speech, that a tax levy on SSBs would be introduced, 
effective April 2018.838 The levy (tax), which is now in effect, has two levels. 
Level 1: applies to those products which have total sugar content above 5g per 
100ml, with a tax applying at 18 pence per litre. Level 2: applies to those drinks 
that have greater than 8mg per 100ml, where the tax applying is 24 pence per 
litre.839  
 
It is expected that the price increases due to the levy are to be passed onto the 
consumers completely and be absorbed by the manufacturers or retailers of the 
SSBs. There are some exemptions to the levies imposed, including drinks such 
as pure fruit juices, and milk based drinks. It is also expected that manufacturers 
of SSBs will, under this policy approach, be strongly encouraged to change the 
formulation of SSBs so that they ultimately pay less tax. This would be an 
incentive to lower sugar content of their products. For those manufacturers who 
don’t reformulate, the levy’s collected are to be put forward to other health 
                                               
838 Katie Allen, Anushka Asthana and Rowena Mason, ‘George Osborne unveils sugar tax in 
eighth budget as growth forecast falls’, The Guardian (online), 17 March 2016 < 
https://www.theguardian.com/uk-news/2016/mar/16/budget-2016-george-osborne-sugar-tax-
growth-forecast-falls>. 
839 HM Treasury, Soft Drinks Industry Levy comes into effect, (5 April 2018) GOV.UK 
<https://www.gov.uk/government/news/soft-drinks-industry-levy-comes-into-effect>. 
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initiatives where ‘[t]his money will go towards doubling the Primary Sports 
Premium, the creation of a Healthy Pupils Capital Fund to help schools upgrade 
their sports facilities, and give children access to top quality PE equipment.’840 
!
7.3.3.1! Industry!Opposition!!
The new levy which is now in place, had been met with significant opposition 
from the beverage industry in the UK. The beverage industry in the UK put 
forward a number of arguments that purported to illustrate that they have already 
made adequate and creditable efforts to reduce sugar content in SSBs as well as 
reducing the sizes of their packaging, and so the need for the tax is unwarranted. 
For example, soft drinks manufacturer in the UK, A G Barr in its response to the 
announcement of the tax on SSBs commented, ‘[i]t is extremely disappointing 
that soft drinks have been singled out given that it is the only food and drink 
category to have made any real progress in reducing sugar intake in recent years, 
down 13.6% since 2012.’841 Pete Cheema, CEO of the Scottish Grocers’ 
Federation also added that ‘[t]his measure by the chancellor completely ignores 
the efforts taken by the soft drinks industry to reformulate their products, 
promote low or no calorie alternatives and the commitment not to advertise high 
sugar soft drinks to under-16s.’842  
 
In addition, other participants in the UK SSB industry also argued that their more 
recent marketing campaigns have actively encouraged consumers to choose 
lower or no calorie options, and so there was no need for this additional tax.843 
However, in addressing this statement, it could be argued that there are many 
examples of the ever increasing marketing techniques, employed by the same 
industries, which aim to encourage consumption of SSBs by young people and 
children. Many of the new technologies involve accessing social media 
platforms to deliver their messages. For example, one particular advertising 
                                               
840 Ibid. 
841 White, above n 798. 
842 Pete Cheema, Scottish Grocers’ Federation CEO, as quoted by BBC News, Irn Bru Maker 
AG Barr ‘Disappointed’ Over Sugar Tax’ BBC News (online), 16 March 2016) 
<http://www.bbc.com/news/uk-scotland-scotland-business-35819785>.  
843 Rachel Arthur, ‘UK Sugar Tax on Soft Drinks: The Industry Reaction’ Beverage Daily 
(online), 17 March 2016 <https://www.beveragedaily.com/Article/2016/03/17/UK-sugar-tax-
on-sugar-sweetened-drinks-industry-
reaction?utm_source=copyright&utm_medium=OnSite&utm_campaign=copyright>. 
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campaign by Coke which is delivered via social media platforms, such as 
Facebook, Instagram and other online apps, encourages people to ‘share’ or 
‘send to a friend’ certain marketing material.844 In additional, it is common for 
industry players to use ‘cookies’ to track activities of persons, usually young 
people and children online,845 to target their products to them directly. 
!
7.3.4! Arguments!against!a!fat!and/or!sugar!tax!
!
7.3.4.1! No!connection!to!Sugar!!
Some industry advocates argue that there is little or no correlation between the 
consumption of excess sugar and obesity levels.846 Riddiford in his 2015 Report 
noted that with respect to the New Zealand experience, median sugar intake 
between 1997 and 2009 for New Zealand males actually fell from 63 grams to 
55 grams, and for females from 45 grams to 42 grams. Nevertheless, obesity 
rates increased over the same period from 17% to 27.7% for males, and from 
20.6% to 27.8% for females.847 Riddiford commented ‘[s]uch a paradox casts 
doubts on the assertion of public health advocacy groups such as FIZZ that sugar 
is the demon chiefly responsible for the obesity of New Zealanders.’848  
 
Other anti-tax advocates in Australia have also argued that sugar consumption 
in Australia has actually decreased whereas obesity has increased. This, they 
argue, should be enough to counter the position that a sugar tax will have an 
effect in reducing obesity.849 However, it is argued by Rikkers et al that data 
                                               
844 See Coca-Cola UK website, where the October 2017 marketing campaign was directed to 
young persons. Coca Cola UK, ‘Freaky Fanta: Are you Brave Enough to Try our Limited-edition 
Halloween Cans and Bottles?’ (25 October 2017) <http://www.coca-cola.co.uk/stories/freaky-
fanta-are-you-brave-enough-to-try-halloween-cans> 
See also Coca-Cola Australian website, where free give-aways are being encouraged, and Coca-
Cola is noted to have a social media presence on Facebook, YouTube, Twitter and Google Plus 
<http://www.coca-cola.com.au>. 
845 See Coca-Cola UK, where the website notes that they use cookies to deliver the best possible 
web experience  < https://www.coca-cola.co.uk>. 
846 Australian Beverages Council, ‘Beverage Industry responds to AMA calls for a soft drinks 
tax’ (Media Release, 7 January 2018) < http://www.australianbeverages.org/beverage-industry-
responds-ama-calls-soft-drinks-tax/> where it is noted that ‘The Mexico tax, often billed as a 
success, has had no impact on obesity rates.’ 
847 Riddiford, above n 9. 
848 See Alan W Barclay and Jennie Brand-Miller, ‘The Australian paradox: a substantial decline 
in sugars intake over the same timeframe that overweight and obesity have increased’ (2011) 
3(4) Nutrients 491, 491-504 
849 Ibid.  
 
 
 
 
217 
collected in Australia is flawed because it is difficult to obtain an accurate 
collection of food supply data and so to say that there is a paradox in Australia 
is unsubstantiated, noting that ‘[t]he Australian Paradox assertion is based on 
incomplete data, as it excludes sugar contained in imported processed foods, 
which have increased markedly.’850  
 
In addition, sugar consumption and SSB consumption are not the same thing. 
For example, there is evidence that consumers of SSBs do not reduce their 
calorie intake of other foods to take into account the additional calories from 
SSBs.851 This in turn can lead to overweight and obesity issues. Lei et al in 2016 
found that even if sugar consumption did fall over the last few years in Australia, 
it nevertheless exceeds the WHO guidelines, and that SSBs account for the 
highest proportion of added sugar intake.852  
 
7.3.4.2! No!Connection!to!Dietary!Fat!
There is also conflicting data that addresses the links with the consumption of 
dietary fat with obesity in humans. Bray et al in their 2002 review commented 
on the American paradox at the time. They noted that while the consumption of 
dietary fats was decreasing, obesity rates were nevertheless on the rise.853 One 
factor may be that different fats have different effects on BMI, cardiovascular 
risks, and body fatness.854 This becomes an issue for policy makers in targeting 
which fats to tax in food and beverage products. For example, saturated fats 
which generally occur in processed ‘fast foods’ also occur naturally in healthy 
                                               
850 W Rikkers et al, ‘Trends in sugar supply and consumption in Australia: is there an Australian 
paradox?’ (2013) 13 BMC Public Health 668, 668  
< https://bmcpublichealth.biomedcentral.com/track/pdf/10.1186/1471-2458-13-668>.  
851 Lenny R Vartanian et al, ‘Effects of Soft Drink Consumption on Nutrition and Health: A 
Systematic Review and Meta-Analysis’ (2007) 97(4) American Journal of Public Health 667, 
672. 
852 See Linggang Lei et al, ‘Dietary intake and food sources of added sugar in the Australian 
population’ (2016) 115(5) British Journal of Nutrition 868, 868-877.  
853 See George A Bray, ‘The Influence of Different Fats and Fatty Acids on Obesity, Insulin 
Resistance and Inflammation’ (2002) 132(9) The Journal of Nutrition 2488, 2488-2491.  
854 See K D Ward et al, ‘The relationships of abdominal obesity, hyperinsulinemia, and saturated 
fat intake on serum lipid levels: The Normative Aging Study’ (1994) 18(3) International Journal 
of Obesity 137, 137-144. 
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food as well.855 If saturated fats are targeted as taxable, then healthy foods may 
well be taxed alongside unhealthy ones.  
In addition, many previous health guidelines recommended a shift away from 
consuming dietary fats to carbohydrates.856 As noted by Siri-Tarino et al in their 
2010 study, the consumption of refined carbohydrates can also have negative 
effects on cholesterol, insulin resistance and can be a factor which increases the 
risk of obesity.857 Other studies have indicated that weight losses for those 
persons on low fat diets may be short term and will not persist over a prolonged 
period of time.858  
7.4! Option!3:!Targeted!‘Obesity!Tax’!on!the!Product!–!
SSBs!and!HPFs.!!
 
In Australia, the governments taxing power derives from the Australian 
Constitution.859 In this Chapter arguments are presented in the context of 
addressing the obesity epidemic in Australia which support the view that a 
legitimate application of a government’s taxing power is not only to collect 
revenues in order to support good government in a fiscal sense, but also to 
socially engineer certain behaviours in its people.860 In this regard it is postulated 
that it is appropriate for a government to impose taxes upon certain types of 
goods in order to influence consumption behaviours, especially where the 
negative externalities associated with their consumption are not reflected in their 
final price. Such market failures can be corrected to a degree by the imposition 
of taxes. Pigou posited that taxes can be imposed on those goods in cases where 
their true social cost is not represented in their prices.861  
                                               
855 Jennifer L Pomeranz, ‘Taxing Food and Beverage Products: A Public Health Perspective and 
a New Strategy for Prevention’ (2013) 46(3) University of Michigan Journal of Law reform 999, 
1013.  
856 Walter C Willett, ‘Overview and Perspective in Human Nutrition’ (2008) 17 Asia Pacific 
Journal of Clinical Nutrition 1, 2.  
857 Patty W Siri-Tarino et al, Saturated Fat, Carbohydrate and Cardiovascular Disease’ (2010) 
91 American Journal of Clinical Nutrition 502, 502, 506. 
858 See generally Robert W Jeffrey et al, ‘A randomized controlled trial of counselling for fat 
restriction versus calorie restriction in the treatment of obesity’ (1995) 19 Int. J Obes Relat. 
Metab Disord 132, 132-137. 
859 Commonwealth of Australia Constitution Act 1901 (Cth) s 51(ii). 
860 McGee, above n 80, 83-86.  
861 Pigou, above n 6. 
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!
7.4.1! Rationale!for!Targeted!‘Obesity’!Taxes!on!the!Product!–!SSBs!
and!HPFs!!
As noted in Chapter 6 of this thesis, technological advances and urbanisation has 
created an environment in developed countries that has provided for the 
production of SSBs and HPFs (also referred to as fast foods and sugary drinks, 
in many cases) which are inexpensive, energy dense and highly palatable.862 
These HPFs and SSBs are also highly accessible, especially for those in lower 
income communities, and tend to be heavily promoted through various 
marketing channels and campaigns. According to the Australian Heart 
Foundation in 2013, Australians purchased 1.2 billion fast food meals which 
‘equates to 3.3 million fast food meals purchased every day, or the average 
Australian buys a fast food meal 52 times a year.’863 In 2015, the amount 
Australians spent on fast foods rose to over $7.16 billion every year.  
 
A number of studies have linked the consumption of highly dense foods, or 
HPFs, with obesity.864 Obesity and its related diseases such as cardiovascular 
disease and diabetes have become of national concern. This has arguably also 
increased the pressure on the national health system. In Australia, spending on 
the national health system has grown exponentially over the last decade. 
According to the Australian Institute of Health and Welfare, ‘[t]otal expenditure 
on health (that is, recurrent and capital expenditure combined) has grown each 
year, in real terms (after adjusting for inflation) from [AUD]$95 billion in 2003–
04 to an estimated [AUD]$155 billion in 2013–14.’865 See Figure 7.2 which 
indicates this graphically. Quoting OECD data, the Australian Institute of Health 
                                               
862 Carlos Monteiro et al, ‘Increasing Consumption of Ultra Processed Foods and Likely Impact 
on Human Health: evidence for Brazil’ (2011) 14 Public Health Nutrition 5, 12.  
863 Australian Heart Foundation, Aussies spending more than $7.16 billion on fast food every 
year (16 February 2015) <https://www.heartfoundation.org.au/news/aussies-spending-more-
than-7.16-billion-on-fast-foods-every-year>. 
864 Abay Asfaw, ‘Does Consumption of Processed Foods Explain Disparities in the Body Weight 
of Individuals? The Case for Guatemala’ (2011) 20 Health Economics 184, 191 where they 
found that an increase in the consumption of processed foods will increase the likelihood of 
obesity.  See also Bo MacInnis and Gordon Rausser, ‘Does Food Processing Contribute to 
Childhood Obesity Disparities?’ (2005) 87 American Journal of Agricultural Economics 1154, 
1154, 1157 where they found that consumption of energy dense processed foods by children will 
increase the probability that they will become obese.  
865 Australian Government, Australia’s Health 2016, Australian Institute of Health and Welfare 
<https://www.aihw.gov.au/getmedia/3be568f2-d938-4575-bf1f-8742bad4d2ce/ah16-2-2-how-
much-does-australia-spend-on-health-care.pdf.aspx>. 
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and Welfare in its Australia’s health 2016 report noted that the health 
expenditure ratio to GDP for Australia was 9.4% in 2013, which was higher than 
the UK (8.8%) but lower than for New Zealand at 11.0%.866  
 
Figure 7.2 Overall Health Expenditure 2004–05 to 2013–14 (adjusted for 
inflation).867  
 
In Australia, of the AUD$155 billion health expenditures for the period 2013–
14, AUD$59 billion was spent on hospitals, AUD$55 billion on primary health 
care, AUD$10.6 billion on un-referred medical services ‘with [AUD]$8.7 billion 
funded by the Australian Government…[and AUD$10.1 billion] on 
pharmaceuticals through the Pharmaceutical Benefits Scheme (PBS) and 
Repatriation Pharmaceutical Benefits Scheme (RPBS).’868  
 
According to the Australia’s Health 2016 report, the cardiovascular diseases 
group was responsible for the highest expenditure for admitted patients in 
hospitals for the years 2004–05, 2008–09 and 2013–14 adjusted for inflation.869 
See Figure 7.3 for a graphical representation of expenditures according to 
disease or condition for admitted hospital patients.  
                                               
866 Ibid. 
867 Ibid. 
868 Ibid 2. 
869 Ibid. 
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Figure 7.3 Disease or Condition Group Expenditure.870  
 
As noted from the above data, chronic disease drives the majority of Australian 
health expenditures. It is here that the additional tax collected on HPFs and SSBs 
via the Australian tax system can be redirected to positively address the rising 
health expenditures in Australia, at the individual, State and national levels.  
!
7.4.2! Extending!the!Purpose!of!Taxation!!
In this thesis, the hypothesis which was set out in Chapter 1: 
It is timely and beneficial to both the individual and society as a whole that the 
extended ‘purpose’ of taxation is appropriately legitimised to encompass 
objectives of social engineering. 
 
is further tested, in the context of addressing the causes of the obesity epidemic. 
The legitimacy of an additional targeted tax on SSBs and HPFs, to address 
overweight and obesity issues for Australia, finds its support in the extended 
purpose of taxes, based on the three Pillars as developed in this thesis: Ethics, 
Law and Economics. 
                                               
870 Ibid 5.  
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7.4.2.1! Pillar!1:!Ethics! !
The Australian government has an ‘overall obligation to maximise overall social 
welfare’871 and that in this regard, they have an obligation to step in with 
paternalistic policy directives, in those circumstances where the consumption of 
certain commodities cause the greater harm to the highest number of people. 
This includes implementing policies that will alter consumer behaviours, so that 
obesity and overweight issues are positively addressed for both the current 
generation and future ones.  Of course there are always going to be controversial 
arguments put forward with respect to freedom of choice and autonomy872 
however is also postulated in this thesis that the imposition of a tax to socially 
engineer human behaviours is also legitimate on the grounds of equity. In 
particular, according to intergenerational equity principles, the current 
generation owes a duty to future generations to ensure that they leave a 
sustainable society intact. The negative aspects of obesity sweeping the current 
generations in the world today require government intervention, so that the next 
generation inherit a sustainable food environment.  
 
Food consumption choices can also have an impact on the general environment. 
The Joint Expert Panel of the World Health Organization and the Food and 
Agricultural Organization in 2003 recognised this connection. They noted that 
the increase in consumption of animal based foods ‘has led to higher intakes of 
saturated fats…[where] environmental concerns abound too.’873 In addition, 
they note that changes in dietary patterns toward more ‘diverse foods in 
particular fruits, vegetables and legumes, may have a dual benefit in not only 
improving access to healthy foods but also in providing an alternative source of 
income for the farmer.’874 Over production of foods and beverages also puts 
pressure on natural resources. ‘This wasted (ie. not eaten) food represents 
                                               
871 Stern, above n 13, 28.  
872 Yann Le Bodo, Marie-Claude Paquette and Philippe De Wals, Taxing soda for Public Health, 
A Canadian Perspective (2016, Springer) Chapter 4, 75-80 for an extended discussion regarding 
the ethical considerations which have been put forward as a concern in the implementation of a 
tax on SSBs.  
873 Report of the joint WHO/FAO, Diet, nutrition and the prevention of chronic diseases (2003) 
WHO Technical Report Series 916, 140  
< http://apps.who.int/iris/bitstream/handle/10665/42665/WHO_TRS_916.pdf?sequence=1>. 
874 Ibid. . 
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significant wastage of water, energy, land, oil, chemicals, packaging and so on. 
… In Victoria [a State in Australia], 47% of municipal waste to landfill is food 
and green waste.’875 In addition, it has been argued that an overweight population 
impacts on the environment more than a normal weight population, because of 
their reliance on more food intake, where it has been reported that a society 
which has a 40% prevalence of obesity requires 19% more food energy.876 
 
There are a number of interrelationships that the food system has with the 
environment. This can include impacts on water resources, climate change, soil 
loss, pollution runoff, organic wastes, habitat loss and air emissions.877 Humans 
of today owe it to their children and future generations to ensure that the obesity 
epidemic is addressed, so that future generations can be assured of healthier 
lifestyles, together with access to a sustainable food supply, a cleaner 
environment and a sustainable health care system. 
!
7.4.2.2! Pillar!2:!Law! !
The relationship that the Australian government has with its people is extremely 
important, especially in the formulating of paternalistic policies and 
implementation of strategies that are designed to protect and maximise their 
welfare. Where it has been shown that the consumption of certain commodities 
is harmful to both the individual and broader society, taxes imposed on such 
commodities should increase their prices and the desired effect is that 
consumption of them should decrease. This thesis posits that the imposition of 
taxes in this manner is not unethical because while people’s property rights may 
be imposed upon, there are broader social needs and protections that must be 
met. Indeed, it is arguable that it would be remiss of the Australian government 
if laws were not implemented to deal with the obesity epidemic facing Australian 
society.  
 
                                               
875 Larsen et al, above n101, 21. 
876 See generally Phil Edwards and Ian Roberts, ‘Population adiposity and climate change’ 
(2009) International Journal of Epidemiology 38(4) 1137.  
877 Australian Government, Australian Dietary Guidelines, 132  
<https://www.eatforhealth.gov.au/sites/default/files/content/n55_australian_dietary_guidelines.
pdf>. 
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In order to address the problems associated with overweight issues and obesity, 
both from an individual’s perspective and from society’s overall, it may 
nevertheless be necessary to forgo some level of individual autonomy in eating 
choices. This could take the form of restricting the type of food that can be sold, 
or by targeting certain inputs in food, even so far as to ban certain foods or 
ingredients (ie: levels of sugar or fat) or by affecting consumer behaviour under 
a food or beverage ‘obesity tax’.  Whether obesity is a classified as a disease, an 
addiction or something else, will have an impact on a government’s adoption of 
any particular obesity policy and associated strategies.  
!
7.4.2.2.1! Softer!Paternalistic!Approaches 
Currently a number of regulations apply to food and food handling in Australia. 
There are no energy dense food or beverage taxes as such, although the Goods 
and Services Tax (an indirect consumption tax) in Australia does apply to many 
non-fresh or processed foods, where some fresh foods are GST free.878 
!
7.4.2.2.1.1!National!Food!Standards!
In Australia, the food industry has minimal mandatory regulations, with general 
food standards, food product standards, food safety standards and primary 
production standards all falling under the Australia New Zealand Food 
Standards Code (Code). Section 18 of the Food Standards Australia New 
Zealand Act 1991 (Cth) sets out its (core) objectives which aim to:  
•! protect public health and safety by considering the short-term and long-term risks 
when developing food standards; 
•! when making regulatory decisions, adopts an evidence-based approach that 
applies appropriate methodologies in assessing the short-term and long-term risks 
to public health and safety; 
•! monitors developments in diet-related public health and food safety matters in 
order to respond to emerging issues; 
•! collaborates with jurisdictions and other food regulatory partners to evaluate the 
food safety and public health effects of food standards and support their objectives 
to respond to diet-related public health and food safety issues; 
•! complements the roles of other key public health agencies within Australia and 
New Zealand; and  
                                               
878 A New Tax System (Goods and Services Tax) Act 1999 (Cth) applies to a variety of goods and 
services at a rate of 10 %. Most fresh foods, such as fruit and vegetables are exempt under this 
Act. See Australian Tax Office, Goods and Services Tax Industry Issues Detailed Food List  
<https://www.ato.gov.au/law/view/document?DocID=GII/GSTIIFL1/NAT/ATO/00001&PiT=
20160321000000>. 
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•! identifies research needs and provides technical advice to policy-development 
processes that consider diet-related aspects of public health or food safety.879 
 
The food standards do have the force of law where it is an offence to supply food 
which doesn’t conform to the standards.880 The Code needs to be read with State 
and Territory food laws, and in conjunction with Schedule 2 of the Consumer 
and Competition Act 2010 (Cth) which particularly deals with conduct which is 
false, misleading or deceptive, as it applies to the supply of food in trade and 
commerce.  
!
7.4.2.2.1.2!Food!Labelling!
Food labelling is covered under the Code under Part 1.2. Under this Part, labels 
need to have certain information available for consumers at the point of purchase 
(see Figure 7.4 below). 
Standard 
1.2.1 
Requirements to have labels or otherwise 
provide information 
Standard 
1.2.2 
Information requirements – food identification 
Standard 
1.2.3 
Information requirements – warning statements, 
advisory statements and declarations 
Standard 
1.2.4 
Information requirements – statement of 
ingredients 
Standard 
1.2.5 
Information requirements – date marking of 
food for sale 
Standard 
1.2.6 
Information requirements – directions for use 
and storage 
Standard 
1.2.7 
Nutrition, health and related claims 
Standard 
1.2.8 
Nutrition information requirements 
Standard 
1.2.10 
Information requirements – characterising 
ingredients and components of food 
Standard 
1.2.11 
Information requirements – country of origin 
labelling requirements 
Figure 7.4 Australian Food Standards Code, Part 1.2.881 
 
Standard 1.2.3 of the Code in particular sets out information needs to include on 
a label, including where food may have a laxative effect, contains royal jelly, 
                                               
879 Australian Government, Australia New Zealand Food Standards Code (The Code), Food 
Standards <http://www.foodstandards.gov.au/about/Pages/default.aspx>. The system operates 
under the Food Standards Australia New Zealand Act 1991 (Cth).  
880 See for example Australian Government, Food Standards Code – Victoria, ABLIS < 
https://ablis.business.gov.au/service/vic/food-standards-code/24640>, which notes that the Food 
Standards in the State of Victoria, Australia have the force of law under the Food Act 1984 (Vic) 
ss 8-17H.  
881 Australia New Zealand Food Standards Code 1991, Part 1.2. 
 
 
 
 
226 
added sulphites, gluten, egg, fish, peanuts, soybeans, sesame seeds, tree nuts and 
lupin.882 This information is provided mostly so that consumers with allergies to 
such products can make an informed decision as to whether they purchase the 
food item or not. There is no requirement to provide a warning to consumers 
about fat or sugar content. Standard 1.2.10 of the Code does however require 
manufacturers to provide ingredients and components of food information on the 
food label, which would include fat and sugar content by a percentage.883  
!
7.4.2.2.1.3!Education,!early!intervention!and!marketing!!
Education has long been argued to be the most preferred soft paternalistic 
approach to tackle overweight issues and obesity.884 Education can take a 
number of forms. These can include food labelling, as discussed above, using 
advertising to make the public aware of the consequences of unhealthy eating 
and living (compare this to anti-smoking campaigning on the television and 
other forms of media), classes in the schooling system on nutrition and the 
benefits of exercise, as well as general public education. As Henderson argues, 
a soft paternalistic approach can be tailored to suit each society and groups of 
individuals.885 Brown et al in 2017 have also argued that early intervention for 
children is paramount, as this is ‘at a time when children's biology is most 
amenable to change and both parents and children are receptive to forming taste 
preferences and learning behaviours that support healthier living.’886 This 
intervention can take the form of health education in kindergartens, and even 
earlier via advice from medical general practitioners to parents.  
 
Marketing too has been used in a number of countries as an educative tool for 
consumers. Since 2013, the ‘Let’s Take on Childhood Obesity’ campaign in 
Ireland provides practical solutions, for example through the provision of 
information regarding meal planning, and other healthy tips, which can be 
                                               
882 Australia New Zealand Food Standards Code 1991, Standard 1.2.3. 
883 Australia New Zealand Food Standards Code 1991, Standard 1.2.10.  
884 For a discussion on soft paternalistic approaches see generally Colin Hector, ‘Nudging 
towards nutrition? Soft paternalism and obesity-related reform’ (2012) 67(1) Food Drug Law 
Journal 103, 103-122.  
885 Lenneal J Henderson, ‘Obesity, Poverty and Diversity: Theoretical and Strategic Challenges’ 
in Acs, Zoltan J., and Alan Lyles (eds), Obesity, Business and Public Policy (Edward Elgar 
Publishing Ltd. 2007) ch 4.  
886 Brown et al, above n 703, 324. 
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adopted by parents in order to assist them with issues related to childhood 
overweight and obesity.887 In 2013, Mexico introduced a mass media campaign 
to reduce consumption of high calorie foods, via its many modes of media such 
as TV, radio etc.888 In Australia, since 2012, the LiveLighter campaign, has run 
in the Australian Capital Territory, Victoria and Western Australia. This public 
educative campaign promotes healthy eating and physical activity, using 
resources that provide healthy recipes, meal and activity planners.889  
 
However, in this thesis it is postulated that such approaches on their own cannot 
address the growing overweight and obesity problem. With respect to food 
labelling under the Code as described above, these arguably do not go far enough 
in educating the consumer on the food choices that they make, as it is incumbent 
on the consumer to read the label, and to make their own assessment of the 
information provided (including ingredients and nutrition values). For food 
labelling to be more effective, Cecchini and Warin note in their 2016 study that 
in order to elicit a higher response rate from consumers, food labels need to be 
easy to understand, where a traffic light system can be implemented so that 
people can make informed decisions about healthier options. The found that 
‘Traffic light schemes are marginally more effective in increasing the selection 
of healthier options’890 when compared to traditional labelling approaches. Such 
an approach could also be adopted in Australia where food labelling could be 
used to highlight salt, sugar and fat content in foods, where red could be used as 
a warning to indicate high levels of fat and sugar. Of course, such a system would 
be relatively easy to implement, but on its own may not address the obesity 
epidemic adequately. In addition, it has been argued that warning labels on food 
will not have the same effect as do warning labels on cigarettes. This is because 
it is ‘relatively easy not to begin smoking … [but] everyone has to begin 
eating’891 and the causes of overweight and obesity issues are complex, whereas 
smoking is an addiction.  
                                               
887 OECD, Obesity Update 2017, above n 768, 12. 
888 Ibid.  
889 Ibid.  
890 M Cecchini and L Warin, ‘Impact of food labelling systems on food choices and eating 
behaviours: a systematic review and meta-analysis of randomized studies’ (2016) 17(3) Obesity 
Reviews 201, 201, 210. 
891 Philipson and Posner, above n 722, 9.  
 
 
 
 
228 
 
In addition, it could also be argued that any government run education programs 
such as the LiveLighter campaign may not have the desired effect, as they could 
actually encourage fad diets which can promise quick fixes, and people will 
return to their original consumption habits eventually. People in today’s society 
in the developed world are provided with myriads of information, food labelling 
requirements are rigid and schools implement nutrition classes early in their 
curriculums; and yet the problem of overweight and obesity continues to grow.  
!
7.4.2.2.1.4!! Relocate!or!restrict!availability!and!advertising!of!fast!food!
outlets!
Another softer paternalistic approach that may be considered is to restrict the 
availability of fast food outlets in certain areas (especially in lower socio-
economic areas) as well as to limit their advertising campaigns. However, such 
an approach would receive significant backlash from the fast food industry. 
Many would argue that it could amount to illegal anti-competitive behaviour, 
which is prohibited under Australian law, as it could have ‘the purpose, or would 
have or be likely to have the effect, of substantially lessening competition’ in a 
market.892 
!
7.4.2.2.2! Hard!Paternalism!
Some have argued that soft paternalistic approaches are not effective in 
addressing the growing obesity epidemic.  For example, Philipson and Posner 
have commented that ‘public education campaigns … are likely to have little 
effect. The issue is not information but incentives; everyone knows how to lose 
weight, either you eat less or exercise more, but few want to pay the price, in 
effort, expense, or forgone pleasure, of doing it.’893  
 
In Australia, legal paternalistic measures are already in place that have an 
objective to protect the general health and wellbeing of the population. It is 
arguable that these interventions are justified in those circumstances where 
individual choice and autonomy are perceived to harm the community as a 
whole. Take for example the hard legislative approaches that require drivers of 
                                               
892 Competition and Consumer Act 2010 (Cth) s 45.  
893 Philipson and Posner, above n 722, 6. 
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motor vehicles to wear seatbelts, or to not use their mobile phone when driving, 
or even the 0.05 drink driving laws. Thus, adopting a similar hard paternalistic 
approach to overweight issues and obesity, where certain foods may be banned, 
or certain ingredients in their inputs are controlled, or in the implementation of 
a ‘obesity tax’ may also be justified because it is in the interests of the health of 
both the individual and the population as a whole.  
 
By adopting a hard-paternalistic approach, it is postulated in this thesis that 
where people are presented with a default situation, they will tend to adopt it 
rather than opt out. For example, Choi et al in their 2003 study found that with 
respect to enrolment in pension plans, for those companies that enrolled their 
employees by default (where each employee had the option to opt out), almost 
100% of employees were still enrolled at the end of the year. By contrast, they 
found that where employees had the option to enrol into a pension fund (by 
taking an active step), only approximately 50% enrolled.894 These types of 
human behaviours are relevant for dietary food consumption choices as well. 
People can make at least 200 choices per day with respect to food chosen and 
consumed, but they will only remember around 10% of those choices.895 This 
indicates that the remaining 90% of food choices each day may be vulnerable to 
the defaults that are set by other external factors, including marketing, 
convenience, sizing, pricing and of course government policy pricing and other 
approaches. In developed countries, the majority of such defaults appear to come 
from marketing approaches especially in relation to energy dense foods, which 
typically will be nutrient poor, and high in fat and sugar. For example, the 
American study by Harris et al in 2010 found that when examining sales 
practices at 250 fast food restaurants in the US, the default position for beverages 
provided with adult combo meals was a sugary soft drink.896 While many of 
these default positions are fixed for both consumers and retailers, where the cost 
                                               
894James J Choi et al, ‘Optimal Defaults’ (2003) 93 American Economic Review 180, 180-185 < 
https://scholar.harvard.edu/files/laibson/files/optimal_defaults_aer_2003.pdf>. 
895 See generally Brian Wansink and Jeffery Sobal, ‘Mindless eating: the 200 daily food 
decisions we overlook’ (2007) 39(1) Environmental Behaviour 106, 106 -123 < 
http://www.academia.edu/21560631/Mindless_Eating_The_200_Daily_Food_Decisions_We_
Overlook>. 
896 Jennifer L Harris et al, Fast Food FACTS (2013) Yale Rudd Center for Food Policy and 
Obesity <http://www.fastfoodmarketing.org/media/FastFoodFACTS_Report.pdf>. 
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of purchasing items in a combo meal for the consumer is relatively less 
expensive than purchasing the items individually, whether a sugar tax will 
change the composition of combo meals (to include alternative choices to SSBs) 
depends on how the tax is passed onto the consumer. There are a number of 
assumptions that will underpin the success of a harder paternalistic approach, 
such as a sugar tax.897 Firstly, the tax is to be passed onto consumers for it to be 
effective. In this regard a number of studies have illustrated that people will tend 
to decrease consumption of SSBs where their price is increased, following the 
implementation of a tax.898 Secondly, SSBs are subject to demand and supply, 
and thirdly, that any tax on SSBs must lead to a decrease in overall calorific 
intake.899 Only then will a harder paternalistic approach be effective. Following 
an Australian modelling study by Veerman et al in 2016, the introduction of a 
sugar tax indicated a higher health gain for the Australian population. Their 
modelling found that a 20% sugar tax could lead to a decline in obesity 
prevalence of 2.7% in males and 1.2% in females with indications of BMI 
reductions of 0.1 in males and 0.06 in females.900  
 
7.4.2.2.2.1!Arguments!against!a!hard_paternalistic!approach!
Rational persons will trade off health for other competing interests and goods, 
including income, time, pleasure and other consumption alternatives. It is 
acknowledged that as tension between paternalism and individual autonomy 
arises where the law is used to interfere in individuals’ choices and that a ‘trade-
off … between regard for the welfare of another [or that individual] and respect 
                                               
897 See generally Nakhimovsky SS et al, ‘Taxes on sugar-sweetened beverages to reduce 
overweight and obesity in middle-income countries: a systematic review’ (2016) 11(9) PLoS 
One: e0163358. DOI: 10.1371/journal.pone.0163358.  
898 See for example the study by Epstein LH et al. ‘Experimental research on the relation between 
food price changes and food-purchasing patterns: a targeted review’ (2012) 95(4) American 
Journal of Clinical Nutrition 789, 789-809. 
899 See generally Bonnet C and Requillart V, ‘Does the EU sugar policy reform increase added 
sugar consumption? An empirical evidence on the soft drink market.’ (2001) 20(9) Health 
Economics 1012, 1012-1024. In this article, the authors posit that that the recent EU sugar policy 
reforms will lease to a price decrease of 3% across various brand of soft drinks. This could see 
an increase in consumption of 1 litre of soft drinks per person per year (based on French data). 
This study highlights how other policy reforms can counter the effects of a sugar tax.  
900 See generally J Lennert Veerman et al, ‘The impact of a tax on sugar-sweetened beverages 
on health and health care costs: a modelling study’ (2016) 11(4) PLoS One: e0151460. DOI: 
10.1371/journal.pone.0151460. 
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for their right to make their own decisions’901 is necessary. This tension or trade 
off presents a number of challenges. Costs and benefits of such approaches need 
careful balancing. It has been claimed that the arguments that support the need 
for public intervention because of the additional costs to the health system are 
flawed. This is because ‘other fiscal effects such as higher mortality rates of 
obese individuals …which reduce social security spending are not [being] 
considered.’902 It has also been argued that the overall increasing cost of health 
insurances is not a strong argument for government intervention. In such 
circumstances, as with smokers, insurance premiums would necessarily be 
higher for those who fall into high risk categories. This could also be true for 
those diagnosed with obesity or obesity related diseases and so additional public 
intervention based on this premise alone would not be required.903  
 
Thus, any measures that are implemented in order to control obesity and 
overweight issues for society presents policy makers with heightened 
ideological, political and public relations challenges. It is here that this thesis 
attempts to provide policy makers with a supported taxation approach, which is 
based on the three Pillars as developed in Chapters 2 and 3.  
 
In the next section, Pillar 3: Economics, is examined and applied in the context 
of addressing the ‘causes’ of obesity by reference to the third research question: 
What considerations need addressing in order to implement taxation as a social 
engineering tool? 
 
7.4.2.3! !Pillar!3:!Economics! !
In Chapters 2 and 3, basic supply and demand economic theory was canvassed 
in order to explain how shifts in consumption can occur following the 
implementation of taxes on certain commodities. The Pigouvian theory of 
                                               
901 See generally Michelle M Mello, David M Studdert and Troyen A Brennan, ‘Obesity the New 
Frontier of Public Health Law: Health Policy Report’ (2006) 35(24) New England Journal of 
Medicine 2601. 
902 Tomas Philipson and Richard Posner, ‘Is the Obesity Epidemic a Public Health Problem? A 
Decade of Research on the Economics of Obesity’, 5 (Working Paper No 14010, National 
Bureau of Economic Research, May 2008) < http://www.nber.org/papers/w14010.pdf>. 
903 See generally Jay Bhattacharya and M Kate Bundorf, ‘The Incidence of the Health-care Costs 
of Obesity, (Working Paper No 11303, National Bureau of Economic Research, April 2005) 1 < 
https://pdfs.semanticscholar.org/25f5/37a721b20299bfb8b4bf7fa42d822311c313.pdf>. 
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taxation which addresses negative externalities was further examined in the 
context of Pillar 3, Economics. These negative externalities are a result of market 
failures where there has been sub-optimal production and consumption. It was 
illustrated that after the imposition of a tax on commodities such as SSBs and 
HPFs which have negative externalities associated with their consumption, 
consumer and producer surpluses can be diminished, however some of these 
losses can be converted into tax revenues for the government. These tax revenues 
can then be directed to other government initiatives that will be able to address 
the negative externalities directly. Any regressivity issues with the implemented 
tax can then also be addressed by the application of subsidies or other 
government initiatives such as tax expenditures to assist those in lower income 
households in the short term.  
!
7.4.2.3.1! Tax!on!the!Product!
‘Obesity taxes’ implemented on targeted food and beverage products such as 
SSBs and HPFs should affect their prices, which should then result in a 
consumption shift by consumers.  This is an important factor to consider in the 
fight to address overweight and obesity issues, because while personal adherence 
to choices that affect people’s health can be influenced by many factors, 
nonetheless, it has been recognised that price and access to healthier foods and 
beverages do play a pivotal role.904  
 
The Human Rights Council of the United Nations have noted that it is imperative 
on a nation to review its price system in circumstances ‘where a healthy diet is 
more expensive than an unhealthy diet. … This is even more imperative where 
the poorest are too poor to feed themselves in a manner not detrimental to their 
health.’905 In 2011, the UN also supported the use of taxation to influence diets 
through pricing unhealthy food and beverage products, and to then use the 
additional revenues to encourage healthier eating.906 WHO through its Global 
Action Plan GAP of 2013, for 2014–2020 also supports the use of economic 
                                               
904 Drewnowski, above n 801, 1187.  
905 Oliver De Schutter, Special Rapporteur on the Right to Food, Report Submitted by the Special 
Rapporteur on the Right to Food @30, Human Rights Council, UN Doc. A/HRC/19/59  
(Dec. 26, 2011) 
<http://www.srfood.org/images/stores/pdf/officialreports/20120306_nutrition_en.pdf>. 
906 Ibid.  
 
 
 
 
233 
tools as a justified way in which to address and promote the consumption of 
healthier foods and to discourage the consumption of less healthy foods.907 With 
respect to shaping food and beverage prices in order to influence food and 
beverage consumptions, and lifestyle choice, this can be achieved through a 
number of approaches including taxing targeted unhealthy foods and beverages 
(the product), which should lead to a change in their prices and a corresponding 
shift in consumption behaviours. For example, Bahl et al in 2003 conducted a 
study of consumption of sugar sweetened beverages in Ireland. They found that 
when looking at data on real consumption, an increase in price which was 
associated with the imposition of tax on the sugary drinks demonstrated a 
decrease in their consumption. They also found that when the tax was removed 
and the price subsequently fell, this lead to an increase in consumption.908 Thow 
et al in their 2014 review determined, that for the modelling studies which 
examined the imposition of tax on sugary drinks, the outcomes all indicated a 
decrease in consumption of the taxed sugary drinks relative to the tax 
imposed.909   
 
As it has been shown that people do not always make adjustments to their food 
or beverage caloric intake to counter the additional calories they have consumed 
from SSBs,910 it could be argued that an additional tax is an appropriate 
economic measure to influence consumers’ consumption of SSBs, and thus 
address the negative consequences associated with their consumption, from both 
an individual and at a societal level. This same reasoning can apply to an 
additional tax on HPFs. By applying theoretical economic concepts in 
addressing the issue of obesity, in this thesis it is postulated that a tax imposed 
upon SSBs and HPFs, which have been shown to be significant contributing 
factors to the growing overweight and obesity epidemic in the developed world, 
including Australia, can be supported as an effective approach in curbing their 
                                               
907 World Health Organization, Global Action Plan (GAP) for the Control and Prevention of 
Non-communicable disease 2013-2020 (2013) objective 3, recommendation 39, 22 < 
http://apps.who.int/iris/bitstream/handle/10665/94384/9789241506236_eng.pdf?sequence=1>. 
908 See Roy Bahl, Richard Bird and Mary Beth Walker, ‘The uneasy case against discriminatory 
excise taxation: sugar- sweetened beverage taxes in Ireland’ (2003) 31(5) Public Finance Review 
510, 510–33. 
909 Thow et al., above n 221, 551–65. 
910 Lenny R Vartanian et al, ‘Effects of Soft Drink Consumption on Nutrition and Health – A 
Systemactic Review and Meta-Analysis’ (2007) 97 American Journal of Public Health 667, 669.  
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consumption. If demand for these commodities is shown to be relatively elastic, 
then the imposition of a tax on such commodities, from an economic perspective, 
can have an effect on reducing people’s consumption of them.  
 
In the next section of this Chapter, the important underlying principles that 
should be taken into account in the design of tax reform, or in the implementation 
of a new tax are explored in the context of addressing the causes of the obesity 
epidemic. 
 
7.4.3! The!Principles!!
In order to extend the purpose of taxation to encompass objectives of social 
engineering in the context of addressing the causes of obesity, there is a need to 
also consider the trade-offs between the principles or ‘goals of fairness, 
efficiency, simplicity, sustainability and policy consistency.’911 By referring 
back to these principles, it is postulated that this will foster trust and support by 
taxpayers in the tax system and any reforms to be implemented.  
!
7.4.3.1! Fairness!and!equity!
Any additional tax implemented on HPFs and SSBs should apply fairly and 
equitably among all Australians, otherwise this can lead to distrust and 
avoidance of tax liability. Horizontal equity holds that people within similar 
positions should have equal treatment. It is acknowledged that addressing this 
principle can be challenging given that in the short term, the imposition of an 
additional tax on SSBs and HPFs would be regressive in nature. This would 
mean that those in lower income brackets would be paying a greater proportion 
of their disposable income, where they continue to consume these products at 
the same levels prior to the implementation of the additional tax. In the long term 
however, based on the economic analysis as presented in Chapter 2, 
consumption choices should eventually change. In addition, it could also be 
argued that medical expenses will also fall, and this would particularly affect the 
poor, as they have been shown to have a higher incidence of diet and smoking 
                                               
911 Henry Report, above n 26, Part 1, ch 2. 
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related diseases.912 This would mean that in the longer term, regressivity of the 
‘obesity’ tax would be of lesser concern. To support consumers in the short term, 
it is proposed in this Chapter that a number of additional support measures be 
taken, so that short term regressivity of an additional tax is addressed (see 
below).  
!
7.4.3.1.1! Tax!expenditures913!
One option is to continue to use the tax system to implement some form of tax 
expenditures, which would give certain groups of persons’ favourable tax 
treatment. Tax expenditures are a legitimate aspect of all tax systems, defined as 
a ‘departure from the generally accepted tax structure that produces a favourable 
treatment of particular types of activities or taxpayers.’914 Indeed, the 
Commonwealth Treasury in Australia also considers a tax expenditure to be: 
A provision of the tax law that provides a benefit to a specified activity or class of 
taxpayer that is concessional when compared to the ‘standard’ tax treatment that would 
apply (and can be regarded as) an alternative to direct expenditures as a method of 
delivering government assistance or meeting government objectives.915 
 
Tax concessions are popular with governments: 
[b]ecause they represent a way of increasing Federal support for social policy, while 
seeming to be tax cuts rather than increases in spending. Compared to direct outlay 
programs with similar goals, [tax concessions] better meet the need of politicians to 
appear to favour spending restraint.916 
 
Drawing from these approaches, it is posited that for those persons holding a 
health care card under the Australian Social Security System, after the 
imposition of the additional GST on SSBs and HPFs, a nominated credit against 
their yearly income tax liability, could be applied. According to Commonwealth 
Department of Social Security, June 2017: 
                                               
912 See generally Richard Rodgers, Robert Hummer and Charles Nam, Living and Dying in the 
USA, Behavioural, Health and Social Differentials of Adult Mortality (Academic Press, 1999). 
913 This section is derived in part from the thesis author’s own previous publication: Lidia Xynas 
and Steve Jaynes, ‘From Tax Expenditures to Rebates: An “Output Based Equity” Approach for 
Australia’s Retirement Policies’ (2013) 22 Revenue Law Journal 1–51. 
914 Organisation for Economic Co-operation and Development, Tax Expenditures: A Review of 
the Issues and Country Practices (OECD Paris, 1984) 7.  
915 The Treasury, Tax Expenditures Statement 2011 (Report, Australian Government, January 
2012) 13 < https://treasury.gov.au/publication/tax-expenditures-statement-2011/>.  
916 Julie Smith, ‘Tax Expenditures: The $30 Billion Twilight Zone of Government Spending’ 
(Research Paper No 8, Department of the Parliamentary Library, 2003) 31 < 
https://www.aph.gov.au/binaries/library/pubs/rp/2002-03/03rp08.pdf>. 
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The Health Care Card (HCC) is issued to recipients of certain social security benefit or 
allowance payments to provide access to health concessions, including cheaper 
pharmaceutical medicines. Low-income earners may claim the HCC.917 
 
The Australian Health Care Card system already recognises those persons who 
are low income earners. This would enable the identification of such persons to 
be made readily available to the Australian Tax Office. Under a tax expenditure 
rebate scheme, it recommended in this thesis that a rebate be set at $1000 per 
eligible person, and that this could apply for the first two years from the 
implementation of a targeted tax on SSBs and HPFs.  
 
There are drawbacks with such an approach however. One is cost. In June 2017, 
there were approximately 1.5 million people across all States of Australia 
holding a health care card. This would then mean that for the two-year period 
that the rebate would apply, this would cost the government an additional $3 
billion. Of course, this could be balanced to a degree with the additional tax 
collected from SSBs and HPFs over the same period. However, it is unknown at 
this stage how this balance can be achieved, and it would need further modelling 
to determine this.  
 
Another limitation is that the tax expenditure rebate may not be spent by 
recipients on healthier food or lifestyle choices. Indeed, it may enable them to 
continue with their current consumption choices, merely postponing the effect 
of the additional tax for a further two years. Further, a rebate in the form of a tax 
expenditure may not sufficiently address issues of equity. The rebate will not be 
available to those persons who, whilst still situated in low income circumstances, 
do not hold health care cards. Such individuals are arguably the ‘forgotten’.  
 
The goal of vertical equity, which holds that persons that are in different 
financial positions be treated differently, is also problematic. The risks may 
include the emergence of a black market for SSBs and HPFs, or commodity 
leakage across borders, facilitated in particular, by the purchase of goods over 
the internet.  
                                               
917 Australian Government, Demographics June 2017 (2017) Department of Social Security 
<https://data.gov.au/dataset/dss-payment-demographic-data>. 
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!
7.4.3.1.2! Subsidies!
Andreyeva et al in their 2010 study found that targeted taxes and targeted 
subsidies can influence decision making and can successfully be used to 
encourage consumers to make healthier choices at the population level.918 It is 
arguable that any additional targeted tax on SSBs and HPFs can also provide 
additional tax revenues for the government which can then be geared to 
addressing other obesity addressing initiatives. As espoused by Brownell, the 
imposition of a tax as a fiscal measure imposed by a government can offset the 
imbalance for foods which are low in price, low in nutritional value, but high in 
fat. The tax collected can then be directed to other initiatives, designed to 
improve the health of the overall population.919   
 
With respect to an additional targeted tax on HPFs and SSBs, the consequence 
could result in a double tax effect, where there is a positive additional tax 
implemented on SSBs and HPFs together with additional subsidy or negative tax 
on healthy food and beverages.920 The key goal would be to balance the prices 
between SSBs and HPFs and healthier alternatives, and to change consumer 
choice towards healthier eating and drinking. Subsidies could assist in the short 
term, and as consumer behaviours are altered over a longer period, the subsidies 
could be phased out.  
 
There is some evidence that by combining targeted taxes on less healthy foods 
and beverages together with subsidies for products that are healthier options, the 
positive effects for society and individuals can be enhanced. Nordström and 
Thunström noted that a 114% tax on ‘unhealthy’ ready to eat goods and bakery 
items, can fund a 50% subsidy for healthier foods that bear the ‘healthy food 
certification keyhole’ symbol. Such an approach could lead to an increase in 
average fibre intake to the recommended levels (to 38%), and could also shift 
                                               
918 Andreyeva et al, above n 256, 216 - 222. 
919 See Kelly Brownell, Food Fight: The Inside Storey of the Food Industry, America’s Obesity 
Crisis and what We Can Do About It (McGraw-Hill, 2004). 
920 Seth S Martin, ‘From poverty to obesity: exploration of the food choice constraint model and 
the impact of an energy-dense food tax’ (2005) 49(2) American Economist 78, 83 
<http://journals.sagepub.com/doi/pdf/10.1177/056943450504900210>. Martin puts forward 
such policy recommendations which support the implementation of a positive tax on unhealthy 
foods together with a negative tax on healthy foods. 
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consumption away from undesirable food products which are high in fat, salt 
and sugar.921  
 
Simulation studies have also indicated that subsidies can be effective in changing 
consumer choice and therefore consumption of healthier foods. Thow et al in 
their Review noted that while the effect of subsides on the overall calorie intake 
is not clear, nevertheless they can lead to an increase in the consumption of 
targeted healthier foods, by at least half of the subsidy applied.922 An increase in 
consumption of fresh fruit and vegetables has been shown to help people to 
achieve and maintain healthy weight levels.923 It is postulated in this thesis that 
an additional tax implemented on SSBs and HPFs, accompanied with subsidies 
for healthier products, can also address the negative externalities associated with 
their consumption given that they have been shown to be a significant factor that 
contributes to overweight and obesity issues in developed countries, such as 
Australia.   
 
7.4.3.1.3! Price!Elasticity!!
Importantly, it is recognised that price elasticity will vary between various socio-
economic groups. For example, those in lower income brackets will react more 
to an increase in the price of a good. Where the ultimate goal is to reduce the 
consumption of SSBs and HPFs, the regressive nature of the additional tax may 
be able to be minimised where less is purchased by those in the lower income 
brackets. This results in less income being spent on SSBs and HPFs and 
ultimately will lead to better health outcomes for such persons.924  
 
7.4.3.1.4! Education!and!Marketing!!
In addition, some of the additional tax collected could also be directed towards 
regulating food advertising, especially that which is targeted towards children as 
well as supporting a campaign which promotes physical activity.  
 
                                               
921 See generally Jonas Nordström and Linda Thunström, ‘Can targeted food taxes and subsidies 
improve the diet? Distributional effects among income groups’ (2011) 36(2) Food Policy 259.  
922 Thow et al, above n 221, 551–65. 
923 Nishida et al, above n 199. 
924 Zhen Mioa et al, ‘Taxing Sweets: Sweetener Input Tax or Final Consumption Tax?’ (2011) 
30 Contemporary Economic Policy 344, 359-60.  
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Marketing and advertising of HPFs and SSBs food could be specifically be 
targeted. As noted in Chapter 6, marketing of food and beverage products at the 
moment is regulated in Australia by the food and beverage industry itself. 
Arguably, these approaches alone do not work given the industry’s contribution 
to obesity levels (especially the fast food, HPFs and SSBs industries) and the 
obvious conflicts of interest between their bottom line in dollars and social 
responsibility. The Australian National Preventative Health Taskforce in 2009, 
have also stated that ‘in areas such as the regulation of food advertising, an 
approach using responsive regulation is required, beginning with an evaluation 
of self-regulation, moving to co-regulation and independent regulation and 
legislation where stronger measures are required.’925 Where aggressive 
marketing tactics that are used by the industry, this arguably impacts upon 
individuals’ autonomy as they are not being provided with all the information 
that allows an informed choice to be made.926 It is here that stronger measures 
are necessary. It was the Taskforce’s view that where there is such an imperfect 
market, intervention is warranted in order to place constraints on marketplace 
activity where ‘both the private and social good can be served by shifting 
consumption in particular markets from less healthy to more healthy 
consumption patterns.’927  
 
It is argued in this thesis, that these factors need to be taken into account in any 
design of an ‘obesity tax’ that is to be implemented to socially engineer 
consumer food and beverage choices.  
!
7.4.3.2! Efficiency!and!Neutrality928!!
One very important aspect of any taxation system is that it must be 
administratively efficient and neutral. While neutrality has also been put forward 
as an important aspect of a tax system, where in theory any additional tax SSBs 
and HPFs implemented should not have any impact on individual and business 
                                               
925 National Preventative Health Taskforce, ‘Australia: the healthiest country by 2020’ (National 
Preventative Health Strategy – the roadmap for action, 30 June 2009) 36 < 
www.health.gov.au/internet/preventativehealth/publishing.nsf/.../nphs-roadmap.doc>. 
926 Ibid 26. 
927 Ibid.  
928 Parts of this section have been drawn for the authors previous work: Lidia Xynas, ‘Tax 
Planning, Avoidance and Evasion in Australia 1970-2010: The Regulatory Responses and 
Taxpayer Compliance’ (2010) 20 Revenue Law Journal 1–39. 
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decision making in the market place, it is posited that this goal may be discounted 
given that the tax is to address the extraneous policy objectives of the 
government, i.e. to combat the obesity epidemic and the negative consequences 
associated with it for both individuals and society as a whole, and not to just 
collect more ‘tax revenues’.  
 
Efficiency aspects of the implementation of an additional ‘obesity’ tax through 
the Australian excise and customs tax system or via the existing Australian 
Goods and Services Tax regime however can differ. It has been argued that the 
administrative burden of a GST or Value Added Tax can be more burdensome 
for taxpayers and tax authorities, that it can create the presence of a ‘black 
market’ or cash economy and can also be quite costly to administer.929  
 
In the Australian context, the cash economy or ‘black market’ in Australia has 
been at the forefront of attention with respect to tax compliance by Australian 
government, through the Australian Tax Office (ATO). Over time, the Australian 
government has put a number of legislative and regulatory measures in place in 
an attempt to quell the growth of the cash economy, starting in the 1980s. The 
Australian government introduced its version of a Value Added Tax, the Goods 
and Services Tax in 2000, which in part was also to address tax compliance and 
the problematic cash economy.930 Today, the Australian Treasury’s Black 
Economy Taskforce which was established in 2016, seeks to further manage the 
compliance risk of taxpayers who are dealing in the cash economy.931 One of the 
task forces objectives is to support ‘this with a dedicated social norms agenda, 
including education, public awareness and new-business strategies.’932 Should a 
proposed increase in a GST rate for SSBs and or HPFs be implemented, with 
regards to compliance, this would fall under the measures already being taken, 
which also encompass the current compliance approaches for the existing GST 
                                               
929 See generally, Richard Bird and Pierre-Pascal Gendron, The VAT in Developing and 
Transitional Countries (Cambridge, 2011) for a comprehensive coverage of different VAT 
systems across the globe, and how particular design features of such systems will affect the 
outcomes, effectiveness and efficiency of such systems in a particular context.  
930 A New Tax System (Goods and Services Tax) Act 1999 (Cth). 
931 Ibid. 
932 Ibid. 
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under the Australian Business Activity Statements (BAS) reporting system.933 
While it is noted that there would be some additional costs involved for both 
retailers and the ATO regarding any price changes of SSBs or HPS following a 
GST rate increase, arguably this would be no more burdensome than the way in 
which alternative supply is treated under the current GST Act. Currently, supply 
under the GST Act will include GST supply, GST free Supply and Input Taxed 
Supply.934  
 
With an excise tax, while this generally is the first choice of revenue authorities 
when determining the nature of a new tax, such a tax may be administratively 
more complex, and compliance more difficult to monitor, especially in the 
Australian context, as discussed in more detail below.  
!
7.4.3.3! Simplicity!and!Complexity!!
Simplicity of a tax system can be adjudged by reference to how easily taxpayers 
can comply with their tax obligations. By comparing the imposition of an 
‘obesity tax’ through an excise tax or GST, it is posited in this thesis that the 
imposition of additional taxes on SSBs and HPFs under the excise and customs 
tax system may present significant compliance issues for both local 
manufacturers, exporters and importers of SSBs and HPFs.  
 
With respect to customs and excise taxes, Australia is a contracting party to the 
International Convention on the Harmonized Commodity Description and 
Coding System and implemented the Annex to the Harmonized System.935 
Accordingly, it adheres to these principles in the implementation of national 
excise and customs taxes and tariffs. Whilst the taxing power is available to the 
                                               
933 See Australian Taxation Office, Business Activity Statement, where it is noted ‘if you are a 
business registered for GST you need to lodge a business activity statement (BAS). Your BAS 
will help you report and pay your goods and services tax (GST)’ 
<https://www.ato.gov.au/Business/Business-activity-statements-(BAS)/>. 
934 A New Tax System (Goods and Services Tax) Act 1999 (Cth). 
935 See The International Convention on the Harmonized System, opened for signature 14 June 
1983, Brussels < http://www.wcoomd.org/en/topics/nomenclature/instrument-and-
tools/hs_convention.aspx>. Australia became a contracting party on 22 September 1986. This 
convention provides for a standardised classification system for contracting parties based on a 
common system which relies on a uniform application by all participating parties. Each country 
then determines its own applicable rates of duty for each item depending on its own trade and 
policy needs. 
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Australian government to impose excise taxes or duties and customs duty under 
s 55 of the Australian Constitution, the implementation of these taxes falls under 
other legislative instruments. With respect to excise taxes or duties, the relevant 
Acts are the the Excise Tariff Act 1921 (Cth) and the Excise Regulations 2015 
(Cth). Under s 5 of the Excise Tariff Act 1921 (Cth), excise duties will apply to 
excisable goods that are manufactured or produced in Australia. This does not 
extend to imported products. In addition, the only excisable goods currently 
listed under the Schedule of the Excise Tariff Act 1921 (Cth) are beer and other 
alcoholic beverages, petroleum products, fuel products and tobacco products. 
These limitations could be addressed somewhat if SSBs and HPFs were added 
by legislative amendment to the Schedule under the Excise Tariff Act 1921 (Cth), 
together with SSB and HPFs imports being classified as 'excise equivalent goods' 
(EEGs), under the relevant customs duty Acts: the Customs Act 1901 (Cth) and 
the Customs Tariff Act 1995 (Cth).  
 
Schedule 3 of the Customs Tariff Act 1995 (Cth) provides for imported excise-
equivalent customs duties equal to the excise duty on domestic excisable goods. 
Legislative amendments would also be required to add SSBs and HPFs to this 
Schedule.  If this were the case, then imports of SSBs and HPFs (as is the case 
for alcohol, tobacco, fuel and petroleum products) would be subject to customs 
duty at a rate equivalent to the imposed local excise tax to ensure they are treated 
consistently with SSBs and HPFs manufactured in Australia. Notably, Note 1 to 
s 7 of the Customs Tariff Act 1995 (Cth) provides that it is to give effect to the 
Harmonised System Convention, where tariffs are based on the Harmonised 
System, where this is provided for in Schedule 3 of the Act.936 Section 3 of the 
Customs Tariff Act 1995 (Cth) also provides that the Interpretation Rules as 
provided for in Schedule 2 of the Act (which are adopted verbatim form the 
Harmonized System), must be referred to in determining classifications.937 
Significant tax reform would be required to enable such excise and customs 
duties to apply to SSBs and HPFs.  
                                               
936 Customs Tariff Act 1995 (Cth) s7; Sch 3. 
937 Customs Tariff Act 1995 (Cth) s3; Sch 2. 
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Most problematic is that identification of imported goods subject to customs 
duties is a wharfside task, where the imported goods are matched to their 
applicable tariffs. Delays are inevitable given that classification is conducted by 
physically examining the goods. Currently the Australian Tax Office (ATO) 
administers customs warehouses that keep EEGs. Permissions are required to 
move any under bond customable goods (where the customs tax has not yet been 
paid) kept at an ATO licensed customs warehouse elsewhere, including to other 
licensed premises. The Federal Court of Australia in Re Thirsty Towels Pty Ltd 
v Collector of Customs (Vic)938 noted that ‘unnecessary delays…are inimical to 
the orderly flow of commerce.’939 Such delays would be additionally 
problematic for perishable foods and beverage products.  
Also problematic is that Customs officials may also not be well equipped to 
classify products correctly and to impose the applicable tax appropriately. 
Colesky, in his 2014 comparative study on Custom Tariff Classification noted 
that in Australia, the process of tariff classification was ‘not too different to that 
in South Africa’940 with respect to problematic tariff classification by customs 
officials. This position has been supported by a number of Australian cases. In 
Vernon-Carus Australia Pty Ltd and Thomas Creevey and Associates v Collector 
of Customs941 for example, the Federal Court of Australia noted with respect to 
the tariff classification that ‘[its] application causes much confusion and can lead 
to differences of opinion.’942 As noted in Re Chinese Food and Wine Supplies 
Pty Limits v Collector of Customs (Vic)943, the Full Federal Court held that 
classification does not fall to the intentions of the importer or exporter, rather it 
relies on an objective test which is to be taken at the time of importation. Again 
this can lead to unnecessary delays, which can be once again problematic for 
perishable foods and beverage products.  
 
                                               
938 Re Thirsty Towels Pty Ltd v Collector of Customs (Vic) [1993] FCA 525. 
939 Ibid at 17. 
940 Theo Colesky, A Comparative study on Custom Tariff Classification, (PhD Thesis, University 
of Pretoria, 2014) 167.  
941 [1995] FCA 1283; (1995) 21 Aar 450. 
942 Vernon-Carus Australia Pty Ltd and Thomas Creevey and Associates v Collector of Customs 
[1995] FCA 1283; (1995) 21 Aar 450 par [4]. 
943 Re Chinese Food and Wine Supplies Pty Limits v Collector of Customs (Vic) [1987] FCA 
116. 
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Therefore, it is argued that any proposed excise taxes and associated customs 
duties on SSBs and HPFs will add further complexity, and may well not be the 
most appropriate tax vehicle to impose taxes on foods and beverages, especially 
where they are perishable.  
 
Conversely, given that the Australian GST system, which is already a broad-
based consumption tax on most goods and services connected with Australia, 
has already been in place since 2000, it is postulated in this thesis that Australian 
taxpayers are already familiar with how the Australian GST system operates. 
Contra to the experiences that Denmark have had (as discussed below) where 
the ‘fat tax’ was introduced 2011 and was repealed within two years, it is 
suggested that an increase in the GST rate on SSBs and HPFs by an additional 
percentage would permit taxpayers to comply with the payment of the tax more 
readily. The introduction of the additional GST on SSBs and HPFs would require 
some additional resources – human, financial, logistical or technology, however 
some economies of scale could limit these costs.  
!
7.4.3.4! Certainty!
Certainty of incidence refers to the ability of taxation authorities to be able to 
determine who actually bears the ultimate tax burden. With respect to excise 
taxes and related customs taxes, the taxes are imposed on the manufacturers, 
exporters and importers of goods connected with Australia. There is a danger 
that the taxes where they are not overly large may be absorbed by these parties 
and not ultimately passed onto the consumer. If this were the case, then the 
objective of the taxes imposed – to alter consumer choices/behaviour may be 
frustrated.  
 
The implementation of an additional GST on SSBs and HPFs however will 
eventually rest with the final consumer of the commodities or at least with the 
last party along the supply chain who is not registered for GST. The actual design 
of the existing GST system in Australia ensures that this is the case. This is 
discussed in greater detail below.  
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!
7.4.3.5! Effectiveness!!
Whether an ‘obesity tax’ is implemented as an excise tax or via the GST system, 
Brownell et al in their 2009 review projected that a modest tax on ‘soda’ (a term 
that can be substituted for SSBs) would decrease US people’s calorie intake by 
‘a minimum of 20 kcal per person per day.’944 Based on a review by Yale 
University’s Rudd Center for Food Policy and Obesity ‘for every 10% increase 
in price, consumption of soda decreases by 7.8%.’945  
 
More recently, an Australian modelling study published in 2016 by Veerman et 
al aimed to estimate the consequences of a ‘sugar tax’ at the value of 20% on 
SSBs from 2010 onwards.946 This tax was modelled to be in addition to the 
general 10% GST already in place in Australia.947 In the study, the effect of the 
sugar tax on SSBs on body weight was modelled using price elasticities in order 
to determine how price can influence demand. In addition, changes in quantity 
purchased were taken to lead to changes in actual consumption, with no changes 
in physical activities or exercise by consumers. A rule of thumb calculation was 
taken based on the work of Hall et al948 where changes in body weight for each 
sex and age group was indicated as a change of ‘energy intake of 100kj per 
day’949 would result in an eventual weight change of 1kg, and then ‘converted to 
a [Body Mass Index] BMI for each age and sex group, based on mean heights 
and weights derived from the Australian Health Survey 2011/12.’950 It was found 
that for a 20 % sugar tax on SSBs, this could result in a 12.6% decrease in 
consumption of SSBs as well as a reduction in the prevalence of disease such as 
                                               
944 Kelly D Brownell et al, ‘The Public Health and Economic Benefits of Taxing Sugar-
Sweetened Beverages’ (2009) 361(16) New England Journal of Medicine 1599, 1603. 
945 Kelly D Brownell and Thomas R Frieden, ‘Ounces of Prevention – The Public Policy Case 
for Taxes on Sugared Beverages’ (2009) 10 New England Journal of Medicine 1056, 1057. 
946 Veerman et al, above n 900.  
947 Goods and Services Tax (GST) is currently set at 10 % in Australia. It is a broad based 
tax indirect consumption tax which applies to most goods and services in Australia. Currently 
most fresh and unprocessed foods are GST exempt. See Australian Taxation Office, Main 
GST – Free Products and Services  
<https://www.ato.gov.au/Business/GST/When-to-charge-GST-(and-when-not-to)/GST-
free-sales/#MainGSTfreeproductsandservices>. 
948 See Kevin D Hall et al, ‘Quantification of the effect of energy imbalance on bodyweight’ 
(2011) 378(9793) The Lancet 826. 
949 Veerman et al, above n 900.  
950 Ibid. 
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diabetes, some cancers and heart disease.951 It was also found that there could be 
an overall decline in obesity for both men and women, at 2.5% and 1.2% 
respectfully.952 In addition, life expectancy would also be improved.953  
!
As noted in Chapter 6, the price of unhealthy foods and beverages, including 
SSBs and HPFs do not reflect the negative externalities associated with their 
consumption. Similar to the negative externalities associated with tobacco and 
cigarette consumption, these can include higher health care costs to a society, 
costs to personal welfare, lower GDP and overall loss in a country’s productivity 
levels. An ‘obesity tax’ for such commodities, incorporated into their final price, 
could correct this market failure by taking into account the ‘costs’ for these 
negative externalities.  
 
7.4.5! Other!Countries!Approaches!
A number of governments have imposed targeted taxes on ‘the product’ where 
some demonstrated positive inroads have been made in addressing overweight 
and obesity issues for their people. In particular, the approaches taken in the US 
have illustrated that price increases in associated products with high sugar have 
been able to influence consumer behaviours. These influences have gone some 
way to addressing the WHO’s objective to promote healthy living.954  
!
7.4.5.1! United!States!(US)!and!Mexico!
Many States in the US in the past have introduced food and beverage taxes 
including taxes on ‘soft drinks, candy, chewing gum ... [and] potato chips.’955 
However, after much pressure from the food industry most of these taxes were 
repealed. Despite this, there have been moves in more recent times to reintroduce 
tax on soft drinks as part of the US health care reforms. In California, a tax on 
SSBs was introduced in 2015. Faibe et al in their 2016 evaluation study, found 
that after the implementation of the SSB tax, sales of SSBs in Berkley, 
                                               
951 Ibid. 
952 Ibid.  
953 Ibid.  
954 World Health Organization (WHO), Global Action Plan (GAP) for the Control and 
Prevention of Non-communicable diseases (2013), objective 3, recommendation 39, 22 
<http://www.who.int/nmh/events/ncd_action_plan/en/>. 
955 Michael F Jacobson and Kelly D Brownell ‘Small Taxes on Soft Drinks and Snack Foods to 
Promote Health’ (2000) 90(6) American Journal of Public Health 854, 856. 
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California, dropped by 21%.956 Silver et al, in respect of the same tax, found in 
their 2017 review that by referring to predicted sales pre the imposition of the 
SSB excise tax, the actual sales for taxed beverages were 9.6% lower once the 
tax was implemented. They also found that there was a 3.5% increase in sales 
for untaxed beverages. 957 
 
Mexico in 2014 introduced a 10% tax on SSBs as part of their health care 
reforms. As noted by Colchero et al in their 2016 study, evaluation data indicated 
that the majority of this tax has been passed on in increased prices of SSBs, and 
that consumption of SSBs has fallen accordingly. They found that purchases of 
taxed SSBs dropped by 5.5% after the tax was imposed in 2014, and by 9.5% by 
2015. This meant an average drop of 7.6% over two years. In addition, they also 
found that purchases of non-taxed beverages rose by an average of 2.1% over 
the same period.958  
 
While there have been some successes with taxes on the product, as evidenced 
by other countries experiences, as well as through modelling studies as noted 
above, there have been a number of arguments put forward that discount the 
benefits of such taxes. 
!
7.4.6! Arguments!Against!a!Targeted!Tax!on!the!Product!!
There are a number of significant arguments that support an anti-tax for food 
and beverages. For example, one challenge is the regressive nature that such 
taxes can have. It has been argued that those in lower income socio demographic 
‘households would spend a greater proportion of their income on the tax than 
higher income households.’959 Another argument may be that such an approach 
is too paternalistic where any interventionist government policy punishes the 
                                               
956 Faibe J et al, ‘The impact of the Berkeley excise tax on sugar sweetened beverages’ (2016) 
106(10) American Journal of Public Health 1865, 1865-1871.  
957 Silver et al, ‘Changes in process, sales, consumer spending and beverage consumption one 
year after a tax on sugar sweetened beverages in Berkeley, California, US: A before and after 
study’ (2017) 14(4) PLOS Medicine 1, 1-19.  
< http://journals.plos.org/plosmedicine/article?id=10.1371/journal.pmed.1002283>. 
958 Colchero et al, ‘Beverage purchases from stores in Mexico under the excise tax on sugar 
sweetened beverages: observational study’ (2016) 352 British Medical Journal 1, 1- 9 < 
https://www.bmj.com/content/bmj/352/bmj.h6704.full.pdf>. 
959 Karen McColl, ‘Fat Taxes’ and the Financial Crisis’ (2009) 373 The Lancet 797. 
 
 
 
 
248 
whole of society based on the poor choices with respect to eating habits and 
lifestyles of a few.960 It could also be argued that the implementation of any new 
tax on the product will be too difficult to implement, that the administrative 
burdens are high, and that any ‘value add’ is overburdened by these other costs.  
!
7.4.6.1! Too!paternalistic!!
It has been argued that anti-obesity measures such as an ‘obesity tax’ on SSBs 
and HPFs could be in breach of ‘fat, sugar or even food choice’ rights, i.e. ‘logics 
of personhood that link together identity, personal traits, moral responsibility, 
governmental response, and legal protections.’961 These anti-paternalism 
arguments provide significant challenges to policy makers. They are relied upon 
especially by the food industry itself, so as to avoid any interference in their 
business operations. Food and beverage suppliers have a vested interest in 
avoiding any paternalistic policies which will interfere with their profit making 
objectives.962 This was very evident when the World Health Organisation made 
recommendations to deal with added sugars in the early 2000s. Opposition by 
industry at that time was extremely robust.963  
 
7.4.6.2! They!don’t!work!
7.4.6.2.1! Flawed!economic!models!!
There are those who advocate that sugar or fat taxes, or targeted taxes on food 
and beverage products do not work, given that the economic theoretical models 
that they are based on are flawed, because they examine and put forward 
outcomes for an ‘abstract’ and not a ‘real world’ economic environment. Whilst 
this may be true to a degree, such taxes can nevertheless be supported under 
economic theory.  
 
This thesis strongly advocates that economic theories provide tools to 
governments when formulating their policies, setting the right tax, and targeting 
                                               
960 Ibid. 
961 Anna Kirkland, Fat Rights: Dilemmas of Difference and Personhood (New York University 
Press, 2008) 3. 
962 Christopher Reynolds, ‘Law and Public Health: Addressing obesity’ (2004) 29(4) Alternative 
Law Journal 162, 164. 
963 Sarah Boosley, 'WHO 'Infiltrated' by Food Industry', The Guardian (London, online) 9 
January 2003 < https://www.theguardian.com/uk/2003/jan/09/foodanddrink>. 
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the correct balance of consumption of healthy and unhealthy food and beverages. 
Under supply and demand principles, depending on the elasticity of demand 
and/or supply, the consumer choice constraint theory964 can describe how the 
implementation of a tax can effectively affect consumer choice between a 
commodity that is undesirable (for example, SSBs and HPFs), to more desirable 
substitutable commodities such as healthier foods and beverages. Pigou also 
acknowledged that the pure economic approach assumes that we have 
knowledge of what the market will actually do. In reality – such knowledge is 
unknown.965 However, under his Pigouvian Tax theory, for those economic 
situations which have negative externalities present, this theory can describe 
how to bring market forces together in order to allow for better market 
efficiencies to operate.  
 
In addition, in answer to those critics who say that taxes do not work, economic 
strategies to reduce the consumption of obesity inducing food and drink products 
(less healthy options) have been recommended by the World Health 
Organization (WHO), in its Global Action Plan for the Prevention and Control 
of Non-communicable Diseases 2013–2020, where they have stated that 
‘economic tools that are justified by evidence, and may include taxes and 
subsidies, that create incentives for behaviours associated with improved health 
outcomes, improve the affordability and encourage consumption of healthier 
food products and discourage the consumption of less healthy options.’966 Taxes 
are one economic tool available to policy makers.  
 
7.4.6.2.2! Taxes!will!have!little!impact!
Another criticism put forward is that there is little evidence that taxes will have 
any significant impact upon the obesity problem.967 However, Brownell and 
Frieden in their 2009 study, found that there is sufficient evidence to show that 
                                               
964 See Chapter 2, Part  2.2.1.3 of this thesis. 
965 Pigou, above n 6, vol. 2 no. 7 1-11, 6. 
966 World Health Organization, Global Action Plan for the Control and Prevention of Non-
communicable disease 2013- 2020 (2013) objective 3, recommendation 39, 32 < 
http://apps.who.int/iris/bitstream/10665/94384/1/9789241506236_eng.pdf?ua=1>. 
967 See Australian Food and Grocery Council (AFGC), ‘Lack of evidence food taxes and ad bans 
impact obesity: Report (Media Release, 26 October 2010)  
<http://plesk.s78744.gridserver.com/media-releases/media-releases-archived/384-lack-of-
evidence-food-taxes-and-ad-bans-impact-obesity-report.html>. 
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where taxes on SSBs are set at relatively high levels, this will translate to 
improvements in population weight and better health outcomes overall.968 Most 
importantly, as discussed above, a number of countries have already, or will 
implement SSB taxes and/or sugar or fat taxes, such as Mexico, California in the 
US, Denmark, and the UK. For those countries where sugar or fat taxes have 
already been implemented, there have been positive outcomes experienced in 
addressing rising obesity and weight issues.969 For Australia, the modelling 
study by Veerman et al in 2016, as discussed above illustrates that significant 
positive changes in addressing the obesity epidemic can be achieved with the 
implementation of a 20 % tax on SSBs in Australia.970 Comparing this with the 
approaches already taken with respect to altering the consumption of cigarettes 
and tobacco products, many studies regarding tobacco taxes have found that they 
do work, 971where they are directly effective in reducing tobacco consumption, 
and in those cases where a portion of taxes collected have been used to provide 
funding for anti-smoking campaigns, this has seen even further reductions.972 
These positive outcomes in changing consumer choice and ultimately 
consumption can also translate in a similar fashion in addressing the 
consumption of SSBs and HPFs. 
 
7.4.6.3! The!industry!can!look!after!itself!
It has also been postulated by some that taxes are not necessary, that the industry 
can look after itself, and that they can address obesity and weight concerns 
through an application of corporate social responsibility and good corporate 
governance approaches.973  
 
                                               
968 Kelly D Brownell and Thomas R Frieden, ‘Ounces of Prevention – The Public Policy Case 
for Taxes on Sugared Beverages’ (2009) 10 New England Journal of Medicine 1056. 
969 See Colchero et al, ‘In Mexico, Evidence of Sustained Consumer Response Two Years After 
Implementing a Sugar Sweetened Beverage Tax’ (2017) 36(3) Health Affairs (Millwood) 564.  
970 Veerman et al, above n 900. 
971 Frank J Chaloupka, Lisa M Powell, and Jamie F Chriqui, ‘Sugar – sweetened beverage taxes 
as public health policy – Lessons from Tobacco’ (2011) 26(3) Choices, Agricultural and Applied 
Economics Association <http://www.choicesmagazine.org/UserFiles/file/cmsarticle_187.pdf>. 
972 Ibid.  
973 See Organisation for Economic Co-Operation and Development (OECD), Principles of 
Corporate Governance (OECD, 2004)  
<http://www.oecd.org/corporate/ca/corporategovernanceprinciples/31557724.pdf>. 
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Such arguments have been put forward by a number of industry commentators 
with respect to the new sugar tax in the UK, as discussed above.974 With respect 
to corporate social responsibility, this is a subset of good corporate governance 
where a corporation will give back something to a community in which it has 
some presence, for example, food and beverage producers committing 
themselves to addressing health concerns in a society. This too was canvassed 
by industry commentators with regard to the new sugar tax to be implemented 
in the UK, also noted above.  
 
In answer to these arguments, it must be recognised that directors of corporations 
have an obligation to maximise profits as part of their duty to the company and 
that this obligation can conflict with the needs of society as a whole. This means 
that by reference to good corporate governance practice, and corporate social 
responsibility, corporations in the food and beverage industry, and in particular, 
those in the SSB and HPF sectors, are faced with a conflict of interest when it 
comes to reducing consumption of their products that may be contributing to the 
obesity epidemic.  
 
7.4.7! Australia!–!and!the!current!push!for!a!SSB!tax!
In 2017, the group referred to as the Obesity Policy Coalition (OPC) put forward 
a number of arguments in favour of the implementation of a sugar tax for 
Australia to the Australian Treasury for consideration.  
 
The OPC is a conglomerate of a number of bodies, including:  
•! Cancer Council Victoria;  
•! Diabetes Victoria; and  
•! Global Obesity Centre at Deakin University, a World Health Organization 
(WHO) Collaborating Centre for Obesity Prevention.  
 
Its aims are to advocate for policy changes which are evidence based, in order 
to address obesity, overweight issues and unhealthy diets in Australia. In January 
                                               
974 Cheema, above n 842. 
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2017, the OPC presented a Pre-Budget submission to the Australian Treasury.975 
This submission made a number of recommendations to Treasury including:  
•! Increase spending on preventative health, with a particular focus on programs to 
reduce the growing burden of overweight and obesity, and associated chronic disease. 
•! Introduce a tax on sugar-sweetened beverages (SSBs) to effect a price increase of at 
least 20 per cent, generating revenue of approximately $400–500 million per year and 
reducing obesity levels. 976 
 
The OPC argued that revenues raised by a tax on SSBs would allow for additional 
expenditures to be made by the Australian government on other preventive health 
measures, including education programs, and subsidising healthier foods. As 
noted by the OPC in its 2017 Treasury submission, a sugar tax on SSBs could 
address increasing obesity trends in Australia because ‘SSBs play a significant 
role.’977 They noted that there is evidence that consumption of SSBs, which 
include soft drinks, energy drinks and flavoured waters, all contribute to 
increased energy intake, weight gain and dental disease.978 They also noted that 
the consumption of SSBs in Australia is relatively high. For example, in 2015 
AUD$2.2 billion was spent on SSBs by Australian consumers in supermarkets 
alone, which equated to approximately 1.1 billion litres.979 Australians are vast 
consumers of sugar, exceeding WHO guidelines, where consumption of SSBs 
account for the greatest proportion.980  
 
Whilst the arguments for the introduction of the SSB tax are robust, rather than 
implementing the tax as a separate tax, akin to an excise tax on tobacco, which 
will create further administrative burdens for both the government and industry, 
not to mention the industry backlash that it can create (and as we have seen, 
already has), this thesis advocates the use of the existing GST system to 
implement an additional tax on both HPFs and SSBs. This approach will address 
both the consumption of foods that are energy dense, highly processed as well as 
high sugar content beverages.  
 
                                               
975 Obesity Policy Coalition, Pre-Budget Submission 2017–18, Submission to Treasury, January 
2017 < http://www.opc.org.au/downloads/submissions/2018-budget-submission.pdf> 
976 Ibid 2.  
977 Ibid 4.  
978 Ibid. 
979 Ibid.  
980 Linggang Lei et al, above n 852. 
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7.5! The!Mission!and!Suggestions!for!Reform!!
 
The mission of any tax system should incorporate objectives of efficiency and 
effectiveness, through whichever tax vehicles it adopts. It should be transparent, 
fair and sustainable. It should optimise trust in the system by its taxpayers. In this 
Chapter, two tax vehicles are considered in the implementation of an ‘obesity’ 
tax on SSBs and HPFs. These are excise taxes, or an increase in the GST rate for 
these products.  
 
7.5.1! Excise!Taxes! !
Many taxes which are geared to socially engineer human behaviour have been 
imposed as excise taxes (tobacco taxes for example). An excise tax can be 
defined as ‘a duty or impost levied upon the manufacture, sale or consumption 
of commodities.’981 In the Australian context, ‘[e]xcise duty is a tax on certain 
goods produced or manufactured in Australia. These goods are called excisable 
goods, and in Australia currently include alcohol, petroleum, tobacco and 
coal.’982 All these goods have collective negative externalities associated with 
their consumption. For example, in Australia, excise taxes have been imposed on 
tobacco products since 1901 in order to influence their consumption, and to 
address negative health consequences for individuals as well as the associated 
burdens on the Australian health system. In 2014, Australia became the only 
country in the world to index tobacco excise to wage inflation so as to ‘ensure 
that tobacco products do not become relatively more affordable over time. In 
2015, many common brands of cigarettes (pack of 20) already cost more than 20 
Australian dollars (US$ 15.50), which are among the highest prices in the 
world.’983 
 
An excise tax is one example of an economic targeted tax approach which could 
be utilised to address SSBs and HPFs consumptions in order to deal with both 
                                               
981 David Becker, US Master Excise Tax Guide (CCH, 6th ed, 2008) 26.  
982 Australian Government, Excise Duties (5 June 2017) Department of Industry, Innovation and 
Science, Business < https://www.business.gov.au/info/run/tax/excise-duties>. 
983 World Health Organisation, Report on the Global Tobacco Epidemic, Raising Taxes on 
Tobacco (2015) 39.  
<http://apps.who.int/iris/bitstream/10665/178574/1/9789240694606_eng.pdf?ua=1&ua=1>. 
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the negative individual consequences as well those negative externalities 
associated with their consumption.  
 
For the excise tax to be effective in addressing overweight issues and obesity, it 
would need to lead to a significant decrease in SSB and HPFs consumption. 
However, as noted above an excise tax is a complex market instrument and may 
not be the most appropriate policy tool available to the Australian government.  
!
7.5.2! Value!Added!Tax!(VAT)!or!Goods!and!Services!Tax!(GST)!System!!
An alternative tax vehicle that can be considered to impose a tax on SSBs and 
HPFs is VAT or GST, where it operates as an indirect type of tax. Such tax 
vehicles have been adopted across the globe in various forms and on different 
terms. According to the EC First VAT Directive:984  
…value added tax involves the application to goods and services of a general tax on 
consumption exactly proportional to the price of the goods and services, whatever the 
number of transactions that take place in the production and distribution process before 
the stage at which tax is charged. 
 
On each transaction, value added tax, calculated on the price of the goods or services at 
the rate applicable to such goods or services, shall be chargeable after deduction of the 
amount of value added tax borne directly by the various cost components. 
 
The implementation of a VAT or a GST necessarily is tied to the location of 
a transaction. In addition, for it to be effective, attention is required to be 
given to the entity who is actually being charged, or where the burden of the 
VAT or GST finally lies, so that the tax imposed can be effectively  
collected. Timing and double taxation issues must also be taken into 
account.985 The design and implementation of the GST system in Australia, 
as introduced in 2000 is discussed in more detail below, together with 
proposals for reform to incorporate an additional GST on SSBs and HPFs.  
                                               
984 See First Council Directive 67/227 of Apr. 11, 1967, on the Harmonization of Legislation of 
Member States Concerning Turnover Taxes, 1971 O.J. (L 71) 1301, art 2. This Directive 
provides the framework for the single form of VAT originally adopted by the European Union. 
985 See David Williams, ‘Value-Added Tax’ in Victor Thuronyi (ed), Tax Law Design and 
Drafting (International Monetary Fund, vol 1, 1996) Chapter 6, for a detailed discussion on the 
elements that need to be taken into in the design of an effective VAT or GST system.  
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!
7.5.2.1! Existing!Australian!GST!legislation!
The GST is an indirect consumption tax that was introduced in Australia on 1 
July 2000 to apply a 10% tax on the consumption of most goods and services.986 
The defining legislation is A New Tax System (Goods and Services Tax) Act 1999 
(GST Act) which sets out the basic rules, exemptions and special rules for the 
GST; the Tax Administration Act 1953 (Cth), which sets out the administration, 
recovery and collection of the GST; the A New Tax System (Goods and Services 
Tax Imposition-General) Act 1999 (Cth), which sets out the rules for the 
imposition of the GST domestically; the A New Tax System (Goods and Services 
Tax Imposition-Customs) Act 1999 (Cth) which sets out the rules for those 
commodities that are subject to customs taxes; and the A New Tax System (Goods 
and Services Tax Imposition-Excise) Act 1999 (Cth) which sets out the rules for 
those commodities that are subject to excise taxes. 
 
The GST in Australia, like many VAT systems operating internationally, is an 
indirect type of tax because the burden of tax generally falls on the final 
consumer, however the GST is paid by the suppliers along the production or 
manufacturing line.987 Division 9 of the GST Act sets out that GST is applicable 
to a supply of goods, services and transactions related to real property, 
obligations or rights. Under s 9-15 of the GST Act, the supply must be for 
consideration to a relevant entity registered for GST (Div 23) in the course of 
enterprise (s 9-20). In addition, s 9-25 of the GST Act provides that for a taxable 
supply to exist, the supply must be connected to Australia which effectively 
means that the supply must be made in Australia or be an import or an export 
from Australia. 
!
7.5.2.2! Specific!Concerns!for!GST!Reforms!
The Australian GST system was implemented in 2000 as a broad-based 
commodities tax, imposed on most goods and services connected with Australia, 
with GST revenues collected by the federal government. The GST replaced the 
previous federal wholesale sales tax system, as well as the State and Territory 
                                               
986 A New Tax System (Goods and Services Tax) Act 1999 (Cth). 
987 The most important aspect of the GST in Australia is registration. See A New Tax System 
(Goods and Services Tax) Act 1999 (Cth) ss 23-5, 23-15. 
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government taxes, duties and levies such as banking taxes and stamp duty. At the 
time of its introduction, it was determined that most taxes collected would be 
redistributed back to the State governments, together with other tax reforms that 
would see a reduction in personal income taxes and company taxes. The 
arrangement to redistribute GST collected by the federal government back to the 
States is set out in Intergovernmental Agreement on Federal Financial Relations 
(2009).988  
 
In order to implement any reforms to the current GST regime, it has been argued 
that unanimous agreement must be obtained from the Commonwealth, States and 
Territories for any such proposal. This would include the proposal to increase the 
GST rate on SSBs and HPFs.989 It has also been argued however, that this 
agreement is only a political one, and that overall legitimate power to make 
changes to the GST base and rate ultimately rests with the Commonwealth 
government.990 If we are to take this view, where obesity is seen to be at epidemic 
levels in Australia, the Commonwealth government would be exercising their 
legitimate power to implement an additional GST tax on SSBs and HPFs taxes, 
as part of their paternalistic policy approach to socially engineer consumption 
behaviours, which is underpinned by their obligation to ensure the well-being of 
all Australians across all its States and Territories. The legitimacy, could be 
argued to fall under each of the three Pillars, as developed in this thesis which 
extend the purpose of taxation to encompass these broader policy objectives.  
 
                                               
988 Council of Australian Governments, Intergovernmental Agreement on Federal Financial 
Relations (2009) 
<http://www.federalfinancialrelations.gov.au/content/intergovernmental_agreements/IGA_fede
ral_financial_relations_aug11.pdf>. 
989 Ibid. Clause A4(c)(1) notes that any changes to the GST base and rate must be approved by 
the Standing Council on Federal Financial Relations, which is chaired by the Commonwealth 
Treasurer, and under clause A6, any agreements to implement changes to the GST base and rate 
must be unanimous 
< http://www.federalfinancialrelations.gov.au/content/intergovernmental_agreements.aspx>.  
990 Daniel Weight, GST and Commonwealth – State relations, Budget Review 2014-15 index, 
Parliament of Australia (2014)  
<https://www.aph.gov.au/About_Parliament/Parliamentary_Departments/Parliamentary_Librar
y/pubs/rp/BudgetReview201415/GST>. Also see Penny Wong (Minister for Finance), ‘Senior 
lawyers back Abbott’s ability to Increase GST’ (Media Release, 19 August 2013) 
<http://parlinfo.aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3A%22media%2Fp
ressrel%2F2672264%22>. 
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Any reforms to the current GST system to be implemented raises a further two 
very important issues that present significant hurdles that need addressing. These 
are:  
•! setting the base and the rate; and  
•! how to redistribute the additional GST revenues collected by the 
Commonwealth government from the increase in the GST rate on SSBs 
and HPFs;  
 
However, it is postulated in this thesis that these hurdles may be overcome where 
all Australians are encouraged to embrace the positive outcomes of an additional 
targeted GST on SSBs and HPFs.  
!
7.5.2.2.1! Setting!the!base!and!the!rate!
!
7.5.2.2.1.1!Setting!the!base!
The ‘base’ refers to the range of goods and services that the GST Act applies to. 
Currently, under the GST Act, for both political and social reasons, some items 
are designated as GST free (e.g. health costs, education and some foods), and 
others are taxed in the hands of the supplier. Those taxed in the hands of the 
supplier are known as input taxed because no GST is charged directly to the 
consumer, although prices may well be increased to compensate for the 
supplier’s GST component. The remainder of goods and services are designated 
as GST applicable. Under s 9-5 of the GST Act, ‘taxable supply’ is broadly 
defined. Section 9-10 of the GST Act provides the meaning of ‘supply’ for the 
purposes of the GST Act.991 The definitions under these two sections are broad 
enough to include both SSBs and HPFs, which can be further defined as per the 
schedule in Appendix 1 of this thesis. 992 
 
Policy makers can also consider the Australian Tax Office Taxation Public 
Ruling (TPR) as at 27 August 2014 ‘Details of the GST status of major food and 
                                               
991 A New Tax System (Goods and Services Tax) Act 1999 (Cth) ss9-5, 9-10.  
992 See Jennifer M Poti et al, ‘Is the Degree of Food Processing and Convenience Linked with 
the Nutritional Quality of Foods Purchased by US Households?’ (2015) 101(6) Am J Clin Nutr 
1251, 1254, which has been drawn from to formulate Appendix 1 of this thesis.  
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beverage product lines’993 which provides details of the GST status of major food 
and beverage product lines. This TPR is a binding ruling for the purposes of the 
Taxation Administration Act 1953 (Cth). By reference to the TPR, policy makers 
could refer to all those food and beverage products which are already considered 
taxable under the GST regime and determine which could be further categorised 
as SSBs or HPFs, for the purpose of adding another Schedule to the GST Act, 
which would indicate those foods and beverages that attract the additional GST. 
This additional Schedule to the GST Act, could be supplementary to the existing 
Schedule 1 of the GST Act, which currently sets out the food and beverage 
products that are not GST-free, as well as to the existing Schedule 2, clause 1, 
which indicates where beverages not listed are also not GST-free. 
!
7.5.2.2.1.2!Setting!the!rate!
It is acknowledged however that getting the correct rate of tax to be applied is 
always going to be the most debatable issue for policy makers. Manyema et al in 
their 2014 study considered the potential impact of a 20% tax on SSBs on obesity 
for South African adults, using a mathematical model based on consumption data 
sourced from the 2012 South African National Health and Nutrition Examination 
Survey.994 They concluded from their modelling that a 20% tax on SSBs in South 
Africa could have an impact in reducing the prevalence of obesity for both men 
and women in South Africa noting that it could: 
reduce obesity by 3.8% in adult males and 2.4% in females. The average reduction in 
energy intake is estimated to be 30.0 kJ per person per day. The younger age-groups are 
the biggest consumers of SSBs and may benefit most from an SSB tax.995  
 
Other studies have indicated similar outcomes. In 2013 Briggs et al, for example, 
noted that a SSB tax of 10% imposed in Ireland could see a reduction of obesity 
rates for men by 1.2% and women by 1.3%.996 Yet another study undertaken in 
                                               
993 Australian Government, Details of the GST status of major food and beverage product lines, 
ATO Ruling (27 August 2014) Australian Tax Office  
<https://www.ato.gov.au/law/view/document?DocID=GII/GSTIIFL1/NAT/ATO/00001&PiT=
20160321000000>.  
994 Mercy Manyema et al, ‘The Potential Impact of a 20% Tax on Sugar-Sweetened Beverages 
on Obesity in South African Adults: A Mathematical Model’ (2014) PLos-One < 
https://doi.org/10.1371/journal.pone.0105287>. 
995 Ibid 12. 
996 See generally Briggs AD et al, ‘The potential impact on obesity of a 10% tax on sugar-
sweetened beverages in Ireland, an effect assessment modelling study’ (2013) 13 ‘BMC Public 
Health 860. 
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India, where a 20% tax on SSBs was modelled, the outcomes indicated an overall 
reduction of obesity of up to 3%.997 
 
Despite the modelling study outcomes undertaken across a number of 
jurisdictions, which appear to support the proposition that a tax on SSBs will be 
effective in curbing obesity rates,  it is conceded that any increase in taxes will 
be met with some trepidation and opposition. For example, in 2015, when the 
Australian government proposed an increase in the overall GST rate for all 
current taxable supplies and input supplies under the GST Act, significant 
opposition by the Australian public and the opposition government was voiced. 
Hudson at the time commented that those in the lower income brackets would be 
worst affected, noting ‘[m]odelling commissioned by the Australian Council of 
Social Service (ACOSS) indicates the move would cost the poorest families 7 
per cent of their disposable income. Those in the highest income bracket would 
be worse-off by just 3 per cent.’998  
 
 
7.5.2.2.1.2!Earmarking!funds!
Also concerning is how a double dividend can be evident by the imposition of a 
higher tax on SSBs and HPFs. The first dividend, would be the how such a tax 
can affect obesity rates, and the second dividend would consider the additional 
revenues can be earmarked and recycled. 
 
Manyema et al posit that such taxes can raise significant revenues, where these 
can be ‘dedicated in part or wholly to public health programs including 
subsidising fruits and vegetables, social marketing campaigns, school-based 
nutrition programs and enhancing the built environment to increase physical 
activity.’999 Brownell in 2005 noted that polls conducted in the United States 
indicated that US citizens would support a SSB tax if it were to be earmarked to 
                                               
997 See generally Basu S et al, ‘Averting Obesity and Type 2 Diabetes in India through Sugar-
Sweetened Beverage Taxation: An Economic-Epidemiologic Modelling Study’ 11 (2014) PLoS 
Medicine: e1001582. 
998 Philip Hudson, ‘Lowest income earners worst hit by increase in GST, ACOSS modelling 
says’ ABC (online) 5 November 2015 < http://www.abc.net.au/news/2015-11-04/lowest-
income-earners-would-be-worst-hit-by-gst-rise-acoss-says/6913570>. 
999 Manyema et al, above n 994, 14. 
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support child nutrition programs.1000  The study by Brownell et al in 2009, found 
New York residents in the United States would support a tax where it could be 
shown to be earmarked to support the prevention of obesity in both children and 
adults.1001 
 
Importantly, consideration thus needs to be given to specific initiatives that inter 
alia: 
•! address the encouragement of healthy eating,  
•! provide food education in schools,  
•! address food and beverage disparities,  
•! address both overweight and obesity issues in children and adults.  
It is posited that where such taxes are coupled with these initiatives, trust in the 
government’s actions can be further supported.  
!
7.5.2.2.1.3! Redistributing!funds!
Currently, GST revenue collected by the Australian federal government is 
redistributed to the States and Territories under the principle of ‘fiscal 
equalisation’. This means that each State or Territory has ‘the fiscal capacity to 
provide services and the associated infrastructure at the same standard, if each 
made the same effort to raise revenue from its own sources and operated at the 
same level of efficiency.’1002 The amount of GST revenues that each State and 
Territory receives is based on ‘GST relativity’. ‘A GST relativity of one would 
mean that a state or territory is receiving the same amount of GST revenue that 
it would if the money was distributed on an equal per capita basis.’1003 Additional 
revenues collected from the imposition of an GST on SSBs and HPFs could be 
redistributed to the States and Territories on the same basis. Such redistribution 
of funds could be specifically noted that they are to be used to support healthy 
living initiatives, as noted above.   
                                               
1000 See Brownell KD, ‘The chronicling of obesity: growing awareness of its social, economic, 
and political contexts’ (2005) 30 Journal of Health Politics, Policy and Law 955, 955-964 
1001 See Brownell KD et al, ‘The public health and economic benefits of taxing sugar-sweetened 
beverages’ (2009) 361 New England Journal of Medicine 1599, 1599–1605. 
1002 Australian Government, What is fiscal equalisation? Commonwealth Grants Commission 
(CGC)<https://www.cgc.gov.au/index.php?option=com_content&view=article&id=258&Itemi
d=536> 
1003 Weight, above n 990. 
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Of course, in presenting any new tax reforms or legislative changes to Parliament, 
consideration must also be given to ss 51(ii), 53 and 55 of the Australian 
Constitution.1004  Any additional tax revenues collected from the additional GST 
imposed on SSBs and HPFs can then be also considered for distribution to the 
Australian States and Territories under s 96 of the Australian Constitution.1005  
 
In answer to some of the reform concerns put forward, it is postulated in this 
thesis that the broadening of the current GST tax base, to specifically include 
SSBs and HPFs with the GST rate on these commodities set at a higher rate, 
together with a positive marketing campaign, educative program, and 
accompanied with other measures (such as subsidies and tax expenditure breaks) 
could actually foster trust and acceptance of the increased and targeted GST tax 
on SSBs and HPFs by the Australian public. In response to the Australian 
government’s considerations regarding an overall GST rate increase from 10 % 
to 15 % in 2016, a news poll taken at the time indicted that 37 % of voters were 
open to ‘raising the GST from 10 per cent to 15 per cent.’1006 This indicates that 
not all taxpayers are tax averse, and that there is scope for the acceptance of a 
new and increased GST rate on SSBs and HPFs, where additional positive actions 
are taken. 
 
7.6! !!!Conclusion!
 
In this Chapter, the hypothesis of this thesis was tested, together with addressing 
the third research question: What considerations need addressing in order to 
implement taxation as a social engineering tool? - in the context of addressing 
yet another important concern - the causes of the growing obesity epidemic.  
 
                                               
1004 Commonwealth of Australia Constitution Act 1901 (Cth) ss 51(ii), 53, 55.  
1005 Ibid s 96. 
1006 Anna Henderson and Alexandra Beech, ‘Labor faces internal battle over campaign against 
GST increase’ ABC (online), 1 February 2016 < http://www.abc.net.au/news/2016-02-01/labor-
says-new-opinion-poll-justifies-anti-gst-campaign/7128782>. 
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The consumption of unhealthy SSBs and HPFs have been shown to contribute 
significantly to the growing overweight issues and obesity epidemic facing 
Australian people today. In particular, it was demonstrated that the negative 
internalities and externalities associated with their consumption can be addressed 
by utilising the Australian tax system as a policy instrument. Following an 
examination of number of tax approaches including the taxing of the person, 
taxing the inputs of a product, and taxing the product, it is concluded that an 
efficient and effective approach is to tax the product via the existing GST system 
in Australia. This suggestion has been based on arguments put forward that 
support such an approach under the principles of simplicity and complexity.  
 
In this Chapter the background to the GST system in Australia was presented, its 
operation explained including what it means for an item under the regime to be 
‘taxable’. The proposal to increase the GST amount for SSBs and HPFs where 
they are classified as a GST taxable supply was made. Other initiatives could also 
complement and support this approach. Australian society and individuals may 
well embrace the additional GST amount implemented on SSBs and HPFs, where 
it is also combined with other softer paternalistic regulatory policy 
implementations. The proposal to introduce a moderate increase in the GST rate 
on SSBs and HPFs (as an initial tax rate, to be adjusted as consumers and the 
market adapts), together with a combined food marketing regulatory regime as 
well as a nutritional educative program, can provide consumers with the 
confidence to make healthier choices in their food consumptions. In turn, this can 
lead to positive effects for the health of individuals, and for the maintenance of 
sustainable food, health and economic systems for current and future generations.  
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Chapter!8:!! Thesis!Conclusions!
8.1! Introduction!
 
In Chapter 1, this thesis first described how taxes and the revenues collected 
from the whole society have traditionally been inspired by considerations of 
justice, efficiency and effectiveness. Such tax revenues have generally been 
gathered for governments to have enough resources to provide essential 
community goods and services such as education, health, defence and roads. The 
activities that have been targeted to raise taxation revenue have commonly been 
defined and selected in accordance with those that involve the accumulation of 
resources or wealth, and most particularly income. It was discussed that 
conventionally governments have not invoked normative or other broader social 
objectives in determining which activities they ought to target in order to raise 
revenue. However, it was also noted that the fiscal raising aspect of taxation in 
recent times has either supplemented or been made secondary, to other 
objectives in determining which types of behaviours should be taxed.  
 
As proposed in Chapters 2 and 3 of the thesis, it was posited that the purpose of 
taxation can be extended where its use can be a fair and efficient method for 
shaping human activity. The extended purpose finds its legitimacy under the 
three Pillars that have been developed and presented in Chapters 2 and 3 of this 
thesis: Ethics, Law and Economics. Throughout the thesis it has been argued that 
this extended purpose will apply in those circumstances where there are market 
failures, i.e. the true costs of the consumption of a product or the engagement of 
an activity are not taken into account in their prices to the consumer. The three 
Pillars bring together three separate but interrelated foundations that support the 
extension of the purpose of taxation. This thesis adds to the body of work that 
deal with these foundations, where it aims to be novel in collating all three Pillars 
together. Together with the principles and the mission of taxation, this thesis 
demonstrates how taxation can be a legitimate policy approach available to 
policy makers in shaping human behaviours.  
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To demonstrate the legitimacy of the extended purpose of taxation, two 
divergent but equally concerning issues facing the world today were examined, 
with a focus on their causes and how taxation can be an appropriate policy tool 
available to governments to deal with such issues.  
 
Two case studies were used to test the hypothesis of this thesis together with the 
three research questions: 
 
1. How is taxation as a ‘social engineering tool’ legitimised? 
2. What types of human behaviours and /or consumptions need addressing? 
3. What considerations need addressing in order to implement taxation as a 
social engineering tool?  
 
The first case study focused on how policy makers, with a particular emphasis  
on the Australian government,  can address human induced climate change and 
fulfil their mitigation obligations where consumption of ‘dirty’ energy sources 
(which are sourced from the combustion of fossil fuels, while emitting harmful 
carbon dioxide (CO2) and other harmful GHGs into the atmosphere) has 
contributed to harmful global warming. The second case study of this thesis 
focused on how policy makers, with a particular emphasis on the Australian 
government,  can address the overweight and obesity epidemic which, over the 
last two decades, has swept across the developed world including Australia, 
negatively affecting the health of individuals as well as putting pressure on 
countries food and health systems, the environment and economic status.  
 
These two case studies were chosen because both relate to significant and 
important contemporary challenges to individual and collective human 
prosperity, where the associated human behaviours need to be limited in order 
for human flourishing to increase. In addition, this thesis has sought to describe 
that while the human behaviour that underpins both the climate change issues 
and the obesity epidemic are motivated and driven by different desires and 
motivations, the negative impacts on individuals and the negative externalities 
(market failures) associated with both can be effectively, efficiently and 
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legitimately addressed via the tax system and implementation of taxes, albeit 
with slightly different approaches. 
 
These two case studies provide the platform for policy makers, particularly the 
Australian government,  to further extend the use of taxation to address other 
socially undesirable human consumptions or behaviours, by reference to the 
three Pillars as developed in this thesis, together with considerations of the 
principles and the mission that underpin effective and efficient taxation systems.  
8.2! Extended!Purpose!of!Taxation!–!the!Three!Pillars!
 
The legitimacy of the extended purpose of taxation – to socially engineer human 
behaviours – was illustrated in the context of addressing the causes of the two 
case studies of this thesis: human induced climate change and obesity. The 
legitimacy of this approach found support based on the three Pillars which were 
developed in this thesis: Ethics, Law and Economics.  
!
8.2.1! Pillar!1:!Ethics!
Under the first Pillar: Ethics, the notion that the ‘overall obligation [of a 
government is] to maximise overall social welfare’1007 was rationalised. Counter 
arguments stating that such intrusions amounted to needless paternalism going 
against the exercise of free will were addressed by submitting that such 
interventions were warranted in those circumstances where human activities, 
including the consumption of certain commodities, caused the greater harm to 
the highest number of people in a society. Intergenerational equity obligations 
were also considered which dictate that the current generation owe a duty to 
future generations to ensure that they leave a sustainable society intact. This 
argument was presented in Chapter 5 of the thesis in the context of positively 
addressing the causes of human induced climate change, and in Chapter 7 in the 
context of addressing the varied and debatable causes of the obesity epidemic.  
                                               
1007 Stern, above n 13, 28.  
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!
8.2.2! Pillar!2:!Law!
Under the second Pillar: Law, it was argued that the relationship that a 
government has with is people is paramount. Further it was posited that it would 
be remiss if laws were not implemented to deal with extremely concerning issues 
facing humans of the world today. Various regulatory approaches were 
examined in the context of addressing the causes of human induced climate 
change as well as the varied causes of the growing obesity epidemic. In both 
circumstances, it was found that on their own, softer regulatory approaches are 
not the most efficient or effective approaches. For example, with respect to 
addressing the causes of human induced climate change, it was noted that 
traditional environmental measures implemented through regulations to 
‘prohibit behaviour damaging to the environment’1008 have not been effective 
because they cannot respond adequately where pollution comes from a range of 
‘varied and diffuse sources with an incremental or cumulative effect.’1009 In 
addition, it was also found that many regulatory measures and other softer 
paternalistic approaches to deal with the causes of obesity have also not been 
sufficiently effective in addressing the obesity epidemic, which has continued to 
increase globally, including in Australia.   
 
The hypothesis that taxation is the most suitable legal vehicle to effectively deal 
with these issues, both on an individual level, and also in the context of the whole 
of a society, was tested throughout this thesis. Where taxes are imposed on 
certain commodities or activities in order to address consumption or behaviours 
that have both negative personal and external social repercussions, it was 
determined that this approach fell under the legitimate extended purpose of a 
government’s taxing power. It was also suggested in this thesis that such taxes 
can be designed so that those most negatively affected by them are compensated 
in the short term, and in the longer term, further encouraged to adopt less costly 
and less harmful options. In this way, the divide between people in a society is 
actually narrowed, not increased.  
                                               
1008 Missfledt and Hauff, above n 128.  
1009 Ibid. 
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!
8.2.3! Pillar!3:!Economics!
The legitimacy of using taxation to socially engineer human behaviours in 
certain circumstances was demonstrated to be particularly supported on the basis 
of the third Pillar: Economics. Basic supply and demand economic theory was 
found to be a valuable theoretical basis in illustrating how human behaviours can 
be altered, following positive shifts in consumption after the implementation of 
taxes on certain commodities. Under this third Pillar, the Pigouvian theory of 
taxation was further relied upon to illustrate how negative externalities (also 
referred to as market failures) associated with consumption of some 
commodities can be addressed in a positive manner. Limitations of such an 
approach were canvased,1010 and it was further explained how negative 
externalities were the result of market failures where there had been sub-optimal 
production and consumption. It was illustrated that after the imposition of a tax 
on a commodity that had negative externalities associated with its consumption, 
consumer and producer surpluses could be diminished, with some of these losses 
being available to be converted into tax revenues for the government. In Chapter 
3 of this thesis, it was hypothesised that Pigouvian taxes could bring market 
forces together and could allow for better market efficiencies to operate, in the 
context of  addressing the causes of both the human induced climate change and 
the obesity epidemic. 
 
8.2.3.1! Pigouvian!Taxes!and!Human!Induced!Climate!Change!
By reference to the first case study of this thesis – how to best address the causes 
of human induced climate change, it was determined that Under Pillar 3, as 
developed in this thesis, Pigouvian styled carbon taxes could lead to an 
improvement of the quality of life measured by the Genuine Progress Indicator 
and other human economic indicators, as well as higher Gross Domestic Product 
(GDP) growth.1011 This thesis supported the argument that the Pigouvian tax 
                                               
1010 Coase, above n 16. 
1011 Robert Costanza, Maureen Hart, Stephen Posner and John Talberth, Beyond GDP: The Need 
for New Measures of Progress (2009) The Pardee Papers 
<https://www.bu.edu/pardee/files/documents/PP-004-GDP.pdf>. 
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approach could deal with the relevant market failure, as it is an economic 
instrument that could allow for a society to ‘bear the cost of damage.’1012  
 
It was posited that the most effective Pigouvian tax approach was to implement 
an environmental tax in the form of a carbon tax in accordance with the carbon 
content of fuels, or a tax on carbon dioxide (CO2) from the burning of fossil 
fuels. As explored in Chapter 5 of this thesis it was determined that such an 
approach could be simple, could readily address issues of equity, could allow for 
certainty of incidence and of liability, and could be administratively effective, 
especially in its design where its effect could be neutral in its effect on taxpayers. 
In this way, it was argued that a ‘[t]ax on pollution itself creates an incentive to 
maintain output by adopting cleaner technologies or inputs.’1013  
 
8.2.3.2! !Pigouvian!Taxes!and!the!Obesity!Epidemic!!
By reference to the second case study, Obesity, in Chapter 6 the contextual 
background was provided to support the implementation of taxes to alter certain 
consumer ‘obesity’ related behaviours. It was noted that while the causes of 
obesity were varied and debatable, it was nonetheless found that consumptions 
of SSBs and HPFs were shown to significantly contribute to the growing obesity 
epidemic and overweight issues in modern times. 
 
Incidence of overweight issues and obesity were found to have detrimental 
impacts on an individual’s health. In addition, in Chapter 6, the negative 
externalities associated with consumption of those commodities (SSBs and 
HPFs) that contribute to overweight and obesity situations were found to also be 
problematic, requiring government intervention. It was determined that obesity 
and overweight issues, and their associated diseases impose enormous financial 
and resource allocation burdens upon a country’s health system. They also affect 
a country’s overall GDP, because as more people are becoming overweight and 
obese, this can have an impact on productivity. It was argued that both negative 
internalities to the individual and negative externalities provide a strong case for 
government intervention as an appropriate approach.  
                                               
 
1013 Sterner, above n 215.  
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In Chapter 7, it was posited that under the third Pillar: Economics, Pigouvian 
taxes could be implemented on SSBs and HPFs as a strategy to reduce their 
consumption, while also addressing the negative externalities associated with 
their consumption. In Chapter 7, the rationales for three different taxation 
approaches that could be taken to address a nation’s poor nutrition, overweight 
and obesity issues were explored and critically evaluated. It was hypothesised 
that based on the available data, research and other countries’ experiences such 
as Denmark, the US, Mexico and the UK, while taking into account specific 
Australian culture and society, Australians may well embrace a harder 
paternalistic approach under Option 3 – a targeted ‘obesity tax’ on the product.  
 
It was found that an ‘obesity tax’ under the Option 3 approach can increase the 
price of SSBs and HPFs, with the likely result of a change in consumer eating 
behaviours. This approach could also deal with those negative externalities 
associated with the consumption of SSBs and HPFs. By further relying on the 
Pigouvian theory of taxation as introduced in under Pillar 3: Economics, it was 
demonstrated that a tax on the product (SSBs and HPFs) was a legitimate, 
additional and appropriate policy measure for Australia to embrace in its fight 
against the obesity phenomena.  
 
In Chapter 7, by focusing on an Australian approach, recommendations were 
also put forward for reform to the existing Australian GST regime. It was 
determined that an additional targeted GST implemented on the products 
(specifically defined SSBs and HPFs) could be an efficient, simple, effective and 
appropriate taxation  approach. Suggestions were also made for the additional 
revenues collected to then be directed to subsidising healthier foods and in 
implementing other government policies that will further promote healthier 
living. To support the tax reform suggestions to the existing GST system, the 
adaptability of the Australian GST regime was explored and evaluated.  
 
Suggestions for reform were made on the basis that this type of ‘obesity’ tax falls 
under the legitimate extended ‘purpose’ of taxation. This legitimacy found its 
support under the three Pillars of this thesis: Ethics, Law and Economics. It was 
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argued that the tax is warranted in these circumstances, as a harder paternalistic 
approach, given the serious consequences associated with overweight and 
obesity issues that face individuals and society, for this the current generation of 
Australians and those of the future. It was also contended in Chapter 7 that when 
combined with other softer paternalistic regulatory policy implementations, such 
as a focused food marketing regulatory regime, nutritional education and a 
detailed food and nutrient register, an ‘obesity tax’ approach may be able to give 
consumers the confidence to make healthier choices in their food and beverage 
consumptions. In this manner, obesity and overweight issues could be addressed 
positively for Australian individuals and society.  
8.3!! Concluding!Remarks!!
 
In this thesis, the purpose, mission, and the broader principles relating to tax 
systems and taxation implemented under them were explored, and critically 
evaluated.  Particular focus was placed on the underlying support for the purpose 
of taxation to be extended and legitimatised to incorporate its use to socially 
engineer human behaviours in certain specified circumstances. The thesis aimed 
to achieve such underlying support by reference to its formulated three Pillared 
approach –  
Pillar 1: Ethics;  
Pillar 2: Law; and 
Pillar 3: Economics.   
 
Throughout the thesis the hypothesis,  
It is timely and beneficial to both the individual and society as a whole that the 
extended ‘purpose’ of taxation is appropriately legitimised to encompass 
objectives of social engineering. 
 
was tested in the context of addressing the causes that underpin the two case 
studies – human induced climate change and obesity. 
 
The objectives of the two case studies were: 
•! to reduce carbon dioxide (CO2) and other greenhouse gases (GHGs) 
emissions so that human induced climate change is mitigated; and 
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•! to address the growing obesity epidemic, and its consequential negative 
costs and burdens for individuals, society and the economy.  
 
By testing the hypothesis of this thesis by reference to the subject two case 
studies, it was demonstrated that policy makers, with a particular focus on the 
Australian government, can find convincing support for taxation policies that are 
implemented to deal with issues where certain human behaviours negatively 
affect not only the individuals themselves, but also society as a whole, including 
both current and future generations.  
 
It was also recognised in this thesis that the implementation of new taxes or tax 
reform historically has been problematic for policy makers, therefore  fostering 
trust of taxpayers in the tax system and taxes implemented under it, is 
paramount. The thesis endeavoured to set out how such trust can be garnered 
when the introduction of new taxes or tax reforms find support under the 
recognised underlying purpose (including the extended purpose), mission and 
the principles of tax systems.  
 
Whilst paternalistic approaches by governments have been viewed as an 
imposition on free will, nonetheless, it was demonstrated throughout this thesis, 
that where there are concerns that affect both individuals and society, 
governments have an obligation to act in the best interests of all. In particular, 
humans as a collective should aim to maintain sustainable society, i.e. ‘one that 
can persist over generations, one that is far-seeing enough, flexible enough, and 
wise enough not to undermine either its physical or its social systems of 
support.’1014 In this regard, humans as a collective should ‘hold the natural and 
cultural environment of the Earth in common both with other members of the 
present generation and with other generations, past and future.’1015 In this thesis, 
by reference to the two case studies, it was demonstrated that this view should 
lie at the heart of a government’s objective to ‘improve, or maximise, overall 
social welfare’,1016 for both current and future generations.  
                                               
1014 Meadows et al, above n 96, 209. 
1015 Weiss, above n 97, 8. 
1016 Stern, above n 13, 28.  
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In the context of addressing the causes of human induced climate change, this 
thesis proposed the design of a carbon tax that could address both the negative 
externalities (market failures) associated with the consumption of energy derived 
from the combustion of fossil fuels, and the consequential harmful emissions of 
unnatural CO2 gases, which contribute to problematic human induced climate 
change, as well as addressing sustainability issues for future generations.  
 
In the context of the rising obesity epidemic and its varied causes, it was argued 
that government intervention is also required, so that the next generation inherit 
a sustainable food environment, an effective and sustainable health system, with 
a minimum impact on a country’s GDP. In Chapter 7 of this thesis, a proposal 
for the design of a targeted indirect ‘obesity tax’ on SSBs and HPFs, the 
consumption of which have been shown to be significant contributing factors to 
the obesity epidemic for today’s generations, was made.  
 
In the case studies subject of this thesis, in the design of both a carbon tax and a 
targeted ‘obesity tax’ on SSBs and HPFs, people need to be informed of the 
taxes’ purpose , including its extended purpose, the underlying principles and 
mission. Not only can this be addressed through the legislative processes, and 
the issuing of white and green papers by the government for public comment, 
but also via targeted marketing campaigns, through the media, through various 
academic and community information and consultative forums and also by 
positively engaging with industry participants. As presented in Chapters 5 and 7 
of this thesis, the resultant new taxes or tax reforms can also be complemented 
with other softer regulatory approaches, some of which are already in place and 
others that can be further developed.  
 
While there may be some who disagree that taxation is the best policy tool 
available to governments to deal with the objectives of social engineering, in this 
thesis such an approach has found support in its three Pillared approach. This 
approach to support the utilisation of taxation as a policy tool which 
encompasses objectives of social engineering is worthwhile considering.  
Nonetheless, it is also recognised that the actual impact can only be determined 
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over time. While such approaches have had positive impacts for other countries 
in dealing with both aspects of the two case studies in this thesis, further studies 
could provide additional support for an Australian approach.  
 
This thesis has set the stage so that taxation approaches, which are designed to 
socially engineer human behaviours, can be legitimately extended to other areas 
of concern for both individuals and society as a whole. This thesis has attempted 
to articulate that in the implementation of any new tax or tax reform, essential 
advances can be made that can benefit the whole of society. This thesis has thus 
set the stage for policy makers, with a particular focus on the Australian 
government, to argue that the attainment of a fair and community-subscribed tax 
system, which is legitimately supported through the three Pillared approach as 
put forward in this thesis, can ultimately provide for a higher standard of living 
for all a nation’s citizens.
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Appendix 1- Highly Processed Foods and Beverages 
Source: Jennifer M Poti et al, ‘Is the degree of food processing and convenience linked with the nutritional quality of foods purchased by US households?’ 
(2015) 101(6) American Journal of Clinical Nutrition, 1251, 1254. 
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